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CONFIDENTIAL—PROTECTED BY COMMON INTEREST PRIVILEGE 

COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION FOR ANTICIPATED COMMENTS AND LITIGATION REGARDING 

ESA RULEMAKING, ACTIONS, AND DECISIONS. 

 
The parties to this common interest agreement (the “Agreement”), specifically the 

Commonwealths of Massachusetts and Pennsylvania, the States of California, Maryland, New 
Jersey, New Mexico, New York, North Carolina, Oregon, Vermont, Washington, the District of 
Columbia, and any other governmental entity that completes the attached Addendum (each 
“Party” or collectively “Parties”), anticipate participating as litigants or counsel for litigants in 
administrative and judicial challenges that are expected to be brought addressing federal 
proposals, rules, regulations, and actions related to the interpretation, implementation, and 
enforcement of the Federal Endangered Species Act, 16 U.S.C. 1531 et seq. (“ESA”), including, 
without limitation, any regulatory changes promulgated pursuant to or as a result of notices of 
proposed rulemaking to revise regulations for listing species and designating critical habitat, 83 
Fed. Reg. 35,193 (July 25, 2018), regarding prohibitions to threatened wildlife and plants under 
ESA section 4(d), 83 Fed. Reg. 35,174 (July 25, 2018), regarding interagency cooperation under 
ESA section 7, 83 Fed. Reg. 35,178 (July 25, 2018), and any other rulemakings, proceedings, 
actions, or decisions raising similar issues (together, the “ESA Rulemaking and Actions”).  
 

The Parties to this Agreement have a common interest in and benefit from the United 
States Fish and Wildlife Service (“FWS”) and the National Marine Fisheries Service (“NMFS”) 
meeting their obligations to lawfully interpret, implement, and enforce the ESA. The Parties also 
have a common interest in the ESA Rulemaking and Actions that may weaken, diminish, delay, 
or otherwise disrupt the ESA’s effectiveness and protections. Any unlawful, improper, or 
imprudent interpretation, implementation, and enforcement of the ESA may degrade, harm, or 
otherwise adversely affect the Parties’ natural resources, environment, and economies, and may 
require the expenditure of state resources related to wildlife management and protection of 
threatened and endangered species and habitats.  

The Parties thus have a common interest in advocating the Parties’ interests in 
administrative proceedings or judicial litigation concerning any federal proposals, actions, rules, 
or regulations that are unlawful or that affect the Parties’ interests set forth above. This work has 
required and will continue to require the sharing of information, legal analyses, draft comments 
and administrative filings, draft briefs and other draft court filings, and other documents among 
the Parties. The Parties wish to pursue their common interest throughout the preparations for, and 
the course of, any administrative and judicial proceedings involving these issues by exchanging 
privileged materials, while avoiding any waiver of the confidentiality of those privileged 
materials. The Parties agree to share information for the purpose of advancing their common 
interest, to keep such information and materials confidential, and to protect any privileges 
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attaching to such information and materials to the extent authorized by law. The Parties also 
agree that the sharing of information, both written and oral, among their governing boards, staff, 
management, consultants, experts, clients, and counsel will further their common objectives. 

Both federal and state law provide for the sharing of confidential and/or privileged 
information1 among those with common interests during the course of and in anticipation of 
litigation, without a waiver of any otherwise applicable privileges, protections, immunities, and 
exemptions from disclosure, so that the claims and defenses of the parties may be thoroughly 
investigated and prepared without giving undue advantage to the opposing side. Maintaining 
such confidentiality is necessary for the accomplishment of the Parties’ objectives with regard to 
the ESA Rulemaking and Actions as set forth above. This document sets forth the Agreement 
under which the Parties and their respective governing boards, staff, management, consultants, 
experts, clients, and counsel will manage and protect confidential and/or privileged information 
shared and exchanged in preparation for, and during the course of, any administrative and/or 
judicial proceedings concerning the ESA Rulemaking and Actions.  

Therefore, the Parties agree as follows: 

1. Parties.  The Parties to this Agreement are the Commonwealths of Massachusetts and 
Pennsylvania, the States of California, Maryland, New Jersey, New Mexico, New York, North 
Carolina, Vermont, Washington, the District of Columbia, and any other governmental entity 
that joins this Agreement by executing the attached Addendum and distributing a copy to all 
Parties, as set forth in paragraph 11. 

2. Purpose.  The Parties share the common interests and goals described above, and their 
work in connection with the ESA Rulemaking and Actions presents common issues of fact and 
law. The Parties recognize that the sharing and disclosure of confidential and/or privileged 
information among them, both in preparation for and during the administrative rulemaking 
process and litigation in any federal District Court or Circuit Court of Appeals, and any other 
courts, including the U.S. Supreme Court, is essential in the conduct of litigation regarding the 
ESA Rulemaking and Actions. The purpose of this Agreement is to ensure that the privileged 
and/or confidential information shared will be used in preparing for and developing effective 
legal positions (which will likely be joint but may not always involve all Parties), including 
development of litigation strategy and the preparation of comments and other administrative 
filings, legal briefs and other court filings, and other documents among the Parties, and that this 
confidential and/or privileged information will not be disclosed to third parties or otherwise 
disclosed such that any privileges or other basis for confidentiality attached to these 
communications and documents are waived. 

                                                 
1 “Information,” and “confidential and/or privileged information” as used in this Agreement, are defined below.   
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3. “Information” as used in this Agreement, refers to any and all documents, materials, and 
communications, whether oral or written, electronic or paper, or otherwise. “Information” 
includes, but is not limited to, documents, materials, and communications exchanged among the 
Parties’ governing boards, staff, management, consultants, experts, clients, and/or counsel.   
 
4. “Confidential and/or privileged information” is information provided by or exchanged 
between one Party and another with the expectation of confidentiality and which is subject to one 
or more applicable privileges, protections, immunities, or exemptions from disclosure, including 
but not limited to, the attorney-client, attorney work product, deliberative process, and official 
information privileges and protections. “Confidential and/or privileged information” shall 
include information provided by or exchanged between the Parties prior to the execution of this 
Agreement. The signing of this Agreement shall not waive any applicable privilege, protection, 
immunity or exemption from disclosure or otherwise affect the status of “confidential and/or 
privileged information” exchanged prior to the signing of this Agreement by the Parties. 
 
5. “Common Interest Privilege” as used in this Agreement means the privilege arising 
from the common interests of the Parties in preparing for and conducting administrative or 
judicial actions regarding the ESA Rulemaking and Actions, including but not limited to the 
common interest privilege recognized in cases such as Schaeffler v. United States, 806 F.3d 34, 
40 (2d Cir. 2015); Waller v. Financial Corp. of America, 828 F.2d 579, 583, n.7 (9th Cir. 1987); 
Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965); Continental Oil Company v. United 
States, 330 F.2d 347 (9th Cir. 1964); Loustalet v. Refco, Inc., 154 F.R.D. 243 (C.D. Cal. 1993); 
Minebea Co. v. Pabst, 228 F.R.D. 13, 15 (D.D.C. 2005); Ken’s Foods, Inc. v. Ken's Steak House, 
Inc., 213 F.R.D. 89, 93-94 (D. Mass. 2002); Hanover Ins. Co. v. Rapo & Jepsen Ins. Serv., Inc., 
870 N.E.2d 1105, 1109 (Mass. 2007); Raytheon Company v. Superior Court, 208 Cal.App.3d 
683 (1989); Ins. Co. of No. America v. Superior Court, 108 Cal.App.3d 758, 765, n.1 (1980); 
O’Boyle v. Longport, 218 N.J. 168 (2014); Fed. R. of Evid. 501.  
 
To avoid misunderstandings or inadvertent disclosure, all documents exchanged pursuant to this 
Agreement should bear the legend “Confidential – Protected by Common Interest Privilege” 
or words to that effect.  However, the absence of such a legend shall not waive any privilege or 
protection available under this Agreement or otherwise. In addition, any Party may, where 
appropriate, also label documents exchanged pursuant to this Agreement with other appropriate 
legends, such as, for example, “Attorney-Client Privileged” or “Attorney Work Product.” Oral 
communications among the Parties regarding the matters covered by this Agreement shall also 
be deemed confidential and protected under this Agreement.  

6. Confidentiality Statement.  The Parties agree to protect all information exchanged 
among them related to the matters covered by the Agreement (hereinafter “Protected 
Information”) regardless of whether such information exchanges occurred before or after the 
effective date of this Agreement, as confidential and privileged to the maximum extent allowable 
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under applicable law, based upon all applicable privileges including, but not limited to, the 
attorney-client privilege, attorney work-product protections, joint defense privilege, and 
governmental privileges including, but not limited to, the deliberative process privilege. Pursuant 
to this Agreement, rights in the confidentiality of Protected Information, and the confidences 
attached thereto, have not and will not be waived except as provided in paragraph 8 of this 
Agreement. Any inadvertent disclosure of Protected Information that is inconsistent with this 
Agreement shall not waive the confidentiality of such Protected Information. 

7. Use of Protected Information.  Protected Information is to be used by the recipient of 
the information solely in connection with preparing and presenting the Parties’ positions 
regarding the matters covered by the Agreement. Protected Information may not be shared by a 
recipient with any non-Party to this Agreement without prior written waiver from all Parties to 
this Agreement, unless the relevant Party determines that disclosure is (i) required by applicable 
law, and (ii) not otherwise covered by paragraph 8 below. In the event that the relevant Party 
determines that disclosure is required by applicable law and not otherwise covered by paragraph 
8, it agrees to use its best efforts, as permitted by applicable law, to give all Parties to this 
Agreement five working days’ notice prior to disclosure. Notwithstanding the foregoing, any 
Party may release, disclose, discuss, or make available Protected Information to or with its 
governing body, staff, management, consultants, experts, clients, and/or counsel who have a need 
for such information as part of their responsibilities associated with the matters covered by this 
Agreement, provided that any such persons are notified of their obligation to keep such Protected 
Information confidential pursuant to this Agreement.   

8. Requests for Release and/or Disclosure.  The Parties agree and acknowledge that each 
Party is subject to freedom of information or public records laws, and that nothing in this 
Agreement is intended to alter or limit the disclosure requirements of such laws. A Party who 
receives a request from a non-party to release, disclose, discuss, or obtain access to any 
information, including Protected Information (whether by way of a subpoena, discovery request, 
or request under any federal or state statute) shall notify the other Parties of such request prior to 
the date on which a response to such a request is due, with the goal of providing such notification 
at least ten calendar days before the response deadline, except for requests under the California 
Public Records Act, or any other similar laws in other states. When subject to a request under the 
California Public Records Act, or any other similar law, the governmental entity subject to such 
request agrees to use its best efforts, as permitted by applicable law, to notify the other Parties of 
the request a reasonable time before releasing documents pursuant to the request. Unless the 
other Parties consent to disclosure or release of Protected Information, the Party receiving the 
request for disclosure shall assert, to the extent authorized by law, and subject to any mandatory 
disclosure laws or court orders, all relevant and applicable privileges and other objections that 
the Party receiving the request determines are relevant and applicable to the disclosure of such 
information. 
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9. No Agency or Additional Attorney-Client Relationships.  This Agreement shall not 
create any agency or similar relationship among the Parties. Nor shall this Agreement alter the 
existing attorney-client relationships among the Parties or create any new attorney-client 
relationships. No Party shall have authority to waive any applicable privilege or other 
confidentiality protection on behalf of any other Party; nor shall any waiver of an applicable 
privilege or protection by the conduct of any Party be construed to apply to any other 
Party. Nothing in this Agreement is intended or shall be construed to obligate any of the Parties 
to disclose or share any information or material relating to the matters covered by the 
Agreement.  

10. Enforcement.  The Parties agree that a breach of a provision of this Agreement by a 
Party may cause irreparable harm to the other Parties and therefore agree that injunctive relief is 
the appropriate means to enforce this Agreement and that money damages would be 
inadequate. No Party shall be subject to any claim for damages as a result of a breach of this 
Agreement. 

11. Modification.  It is agreed that any modifications to this Agreement shall be in writing 
and signed by all Parties. The inclusion of other entities to this Agreement shall not be 
considered a modification and shall be accomplished by having the new Party execute the 
attached Addendum and distribute a copy to all Parties. 

12. Integration.  This written Agreement memorializes the entirety of the Parties’ pre-
existing oral agreement regarding the confidentiality of their communications. It is agreed that 
this Agreement itself, any amendments thereto, and all discussions among the Parties related to 
the Agreement are themselves subject to the attorney-client privilege, common interest privilege, 
and work product doctrine. 

13.  Severability. If any provision of this Agreement is determined by a court of competent 
jurisdiction to be invalid, in whole or in part, such determination shall not affect the validity of 
any other provision of this Agreement. 

14. Termination.  Any Party to this Agreement may terminate its participation in the 
Agreement upon written notice to the other Parties. In such instance, the terminating Party and 
its counsel will continue to be bound by this Agreement with regard to any Protected Information 
received prior to the termination. 

15. Nondisqualification Agreement.  The Parties agree that no Party or attorney for a Party 
to this Agreement may attempt to use, in any other legal proceeding which is not related to the 
subject matter of this Agreement, either the fact of the Agreement or any information learned as 
a result of this Agreement as a reason to disqualify any other lawyer or law firm acting as 
counsel in such other legal matter or proceeding.   
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16. Counterparts.  This Agreement may be executed in any number of counterparts, each of 
which shall constitute an original hereof, and all counterparts so executed shall collectively 
constitute one binding agreement of the Parties, notwithstanding that all Parties are not signatory 
to the same counterpart. Counsel signing this Agreement on behalf of the named Party or Parties 
it represents certifies that it has the authority to execute this Agreement on behalf of said Party or 
Parties, that Counsel has fully informed the Party or Parties it represents of the terms of this 
Agreement, and that its party-clients have agreed to be bound by all of the terms of this Agreement.  

17. Effective Date and Prior Disclosure. This written agreement becomes effective upon 
execution by the Commonwealth of Massachusetts and any one of the other states. The Agreement 
then becomes effective as to each subsequently signing Party as of the date that each subsequently 
signing Party executes the Agreement or the Addendum. However, the Parties agree that all 
privileged, protected, or immune information previously disclosed by one Party to another Party 
in connection with the covered matters are subject to this Agreement. 

It is so AGREED. 
 
Dated:  September __, 2018 
 
 
 
STATE OF CALIFORNIA  
 
 
 
 
 
________________________________ 
GEORGE TORGUN 
Deputy Attorney General 
California Department of Justice 
1515 Clay Street, 20th Floor 
P.O. Box 70550 
Oakland, CA  94612-0550 
(510) 879-1002 
 
 
 
 

 
 
 
 
 COMMONWEALTH OF MASSACHUSETTS 

__________________________________ 
MATTHEW IRELAND  
Assistant Attorney General 
Environmental Protection Division 
Office of the Attorney General 
One Ashburton Place, 18th Floor 
Boston, MA 02108 
(617) 963-2434 
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Dated: September __,2018 
 
 
 
 

 
 
 
 
 
STATE OF MARYLAND  
 
 
 
 
 
_________________________________ 
JOSHUA M. SEGAL 
Assistant Attorney General 
Office of the Attorney General 
200 St. Paul Place 
Baltimore, MD  21202 
(410) 576-6962 
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Dated: September __, 2018 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
STATE OF NEW MEXICO  
 
 
 
 
 
_________________________________ 
CHOLLA KHOURY 
WILLIAM GRANTHAM 
Assistant Attorneys General 
State of New Mexico  
Office of the Attorney General 
Consumer & Environmental Protection Division 
201 Third St NW, Suite 300 
Albuquerque, NM 87102 
(505) 717-3520 
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Dated: September __, 2018 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dated: September __, 2018 
 
 
 
 
 
 
 

 
 
 
 
 
STATE OF NEW JERSEY 
 
 
 
 
 
_________________________________ 
KRISTINA MILES 
Deputy Attorney General 
New Jersey State Attorney General  
25 Market Street 
P.O Box 093 
Trenton, NJ 08625-0093 
(609) 376-2804 
 
 
 
 
 
 
 
STATE OF NEW YORK  
 
 
 
 
 
_________________________________ 
LAURA MIRMAN-HESLIN 
Assistant Attorney General 
Environmental Protection Bureau 
New York State Office of the Attorney General 
28 Liberty Street 
New York, New York 10005 
(212) 416-6091 
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Dated: September __, 2018 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dated: September __, 2018 
 
 

 
 
STATE OF NORTH CAROLINA  
 
JOSHUA H. STEIN 
Attorney General 
 
By: 
 
 
 
 
 
_________________________________ 
BLAKE THOMAS 
Deputy General Counsel 
114 W. Edenton Street 
Raleigh, NC  27602 
(919) 716-6414 
 
 
 
 
STATE OF OREGON  
 
ELLEN F. ROSENBLUM 
Attorney General 
 
By:       
 
 
 
 
 
_________________________ 
PAUL GARRAHAN 
Attorney-in-Charge 
Natural Resources Section 
STEVE NOVICK 
Special Assistant Attorney General 
Oregon Department of Justice 
1162 Court Street NE 
Salem, OR 97301-4096 
(503) 947-4520 
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Dated: September __, 2018 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
COMMONWEALTH OF PENNSYLVANIA  
 
 
 
 
 
______________________________ 
MICHAEL J. FISCHER 
AIMEE THOMSON 
Deputy Attorneys General 
Impact Litigation Section 
Pennsylvania Office of the Attorney General 
1600 Arch Street 
Suite 300 
Philadelphia, PA 19103 
(215) 560-2171 
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Dated: September __, 2018 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
COMMONWEALTH OF PENNSYLVANIA  
 
 
 
 
 
______________________________ 
ROBERT REILEY  
Assistant Counsel 
Department of Environmental Protection 
Rachel Carson State Office Building 
400 Market Street  
Harrisburg, PA 17101 
(717) 787-7060 
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Dated: September __, 2018 
 
 
 
 

 
 
 
STATE OF VERMONT  
 
 
 
 
 
_________________________________ 
RYAN P. KANE 
Assistant Attorney General  
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609-1001 
(802) 828-2153 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dated: September __, 2018 
 
 
 
 
 
 
 

STATE OF WASHINGTON 
 

ROBERT W. FERGUSON 
Attorney General of Washington 
By:  
 
 
 
 
________________________________ 
WILLIAM R. SHERMAN 
Assistant Attorney General 
Counsel for Environmental Protection 
800 5th Ave Suite 2000, TB-14 
Seattle, WA 98104-3188 
(206) 442-4485 
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Dated: September __, 2018 
 
 
 

 
 
 
 
DISTRICT OF COLUMBIA  
 
KARL RACINE 
Attorney General of the District of Columbia 
 
 
 
 
 
_________________________________ 
SARAH KOGEL-SMUCKER 
Special Assistant Attorney General  
Office of the Attorney General for the District of 
Columbia 
441 Fourth Street, N.W.,  
Suite 630 South 
Washington, D.C. 20001 
(202) 724-9727 
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ADDENDUM 

 
TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 

INFORMATION FOR EXISTING AND ANTICIPATED LITIGATION REGARDING 
ESA RULEMAKING AND DECSIONS, ACTIONS, RULEMAKING, AND POLICY. 

 
 

 _________________, by and through ________, desires to become a Party to the 
attached Agreement. 
 
 Now, therefore, counsel for _______________, agrees to the terms of the Agreement and 
to deliver copies of this executed Addendum to all Parties to the Agreement within five business 
days. 
 
 
DATED: ________________ 
 
 
NAME OF PARTY: 
 
 
 
By: _____________________ 
     Name: 
     Title: 
 
 
 





  

PRIVILEGED & CONFIDENTIAL 
 

COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN ANTICIPATION OF LAWSUIT(S) REGARDING THE U.S. 

DEPARTMENT OF THE INTERIOR SOLICITOR’S OPINION M-37050, ENTITLED 
“THE MIGRATORY BIRD TREATY ACT DOES NOT PROHIBIT INCIDENTAL TAKE” 

 
 

The parties to this common interest agreement (the “Agreement”), specifically the States of 
California, Illinois, Maryland, New Jersey, New Mexico, New York, and the Commonwealth of 
Massachusetts (collectively “Parties”), are in the process of evaluating the U.S. Department of the 
Interior’s (“DOI”) Deputy Solicitor Daniel Jorjani’s December 22, 2017 Opinion M-37050, 
entitled “The Migratory Bird Treaty Act Does Not Prohibit Incidental Take” (the “Jorjani 
Opinion”), and anticipate participating together as litigants or amici in one or more lawsuits against 
DOI, the U.S. Fish and Wildlife Service (“FWS”), and Daniel Jorjani, in his official capacity as the 
person exercising the authority of the Solicitor of DOI, related to the Jorjani Opinion (“the 
Litigation”). 
 

The Parties to this Agreement have a common interest in FWS meeting its obligation to 
protect migratory birds from incidental take pursuant to the Migratory Bird Treaty Act.  The parties 
thus share a common interest in potentially pursuing the Litigation.  The Parties wish to pursue 
their common interest throughout the preparations for, and the course of, the Litigation by 
exchanging privileged materials, while avoiding any waiver of the confidentiality of those 
privileged materials.  The Parties agree to share information for the purpose of advancing their 
common interest, to keep such information and materials confidential, and to protect any privileges 
attaching to such information and materials to the extent authorized by law.  The Parties also agree 
that the sharing of information, both written and oral, among their governing boards, staff, 
management, consultants, experts, clients, and counsel will further their common objectives. 
 

Both federal and state law provide for the sharing of confidential and/or privileged 
information1 among those with common interests during the course of and in anticipation of 
litigation, without a waiver of any otherwise applicable privileges, protections, immunities, and 
exemptions from disclosure, so that the claims and defenses of the Parties may be thoroughly 
investigated and prepared without giving undue advantage to the opposing side.  Maintaining such 
confidentiality is necessary for the accomplishment of the Parties’ objectives with respect to the 
Litigation.  This document sets forth the Agreement under which the Parties and their respective 
governing boards, staff, management, consultants, experts, clients, and counsel will manage and 
protect confidential and/or privileged information shared and exchanged in preparation for, and 
during the course of, the Litigation. 
 

Therefore, the Parties agree as follows: 
 
1. Parties.  The Parties to this Agreement are set forth above.  Pursuant to Paragraph 11  

                                                           
1 “Information” and “confidential and/or privileged information,” as used in this 
Agreement, are defined below. 
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below, additional entities, through their counsel, may join this Agreement by executing the 
attached Addendum and circulating a copy to all Parties. 
 
2. Purpose.  The Parties share common interests and goals in possibly pursuing the Litigation 
in the United States District Court for the Southern District of New York and any other courts, 
including the United States Supreme Court, and their prosecution of such actions presents common 
issues of fact and law.  The Parties recognize that the sharing and disclosure of confidential and/or 
privileged information among them in preparation for and during the Litigation, is essential in the 
prosecution of these actions.  The purpose of this Agreement is to ensure that the confidential 
and/or privileged information shared will be used in developing and preparing  an efficient joint 
prosecution, including development of litigation strategy and the preparation of legal briefs and 
other court filings, and that this confidential and/or privileged information will not be disclosed to 
third parties or otherwise disclosed such that any privileges or other basis for confidentiality 
attached to these communications and documents are waived. 
 
3. “Information,” as used in this Agreement, refers to any and all documents, materials, 
information, and communications, whether oral or written, electronic or paper.  “Information” 
includes, but is not limited to, documents, materials, information, and communications exchanged 
among the Parties’ governing boards, staff, management, consultants, experts, clients, and/or 
counsel. 
 
4. “Confidential and/or privileged information” is information provided by or exchanged 
between one Party and another with the expectation of confidentiality and which is subject to one 
or more applicable privileges, protections, immunities, or exemptions from disclosure, including 
but not limited to, the attorney-client, attorney work product, deliberative process, and official 
information privileges and protections.  “Confidential and/or privileged information” shall include 
information provided by or exchanged between the Parties prior to the execution of this 
Agreement.  The signing of this Agreement shall not waive any applicable privilege, protection, 
immunity or exemption from disclosure or otherwise affect the status of “confidential and/or 
privileged information” exchanged prior to the signing of this Agreement by the Parties. 
 
5. “Common Interest Privilege,” as used in this agreement means the privilege arising from 
the common interests of the Parties in preparing for and conducting the prosecution of the 
Litigation, including but not limited to the common interest privilege recognized in cases such as 
Schaeffler v. United States, 806 F.3d 34, 40 (2d Cir. 2015); Waller v. Financial Corp. of America, 
828 F.2d 579, 583, n.7 (9th Cir. 1987); Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965); 
Continental Oil Company v. United States, 330 F.2d 347 (9th Cir. 1964); Loustalet v. Refco, Inc., 
154 F.R.D. 243 (C.D. Cal. 1993); Minebea Co. v. Pabst, 228 F.R.D. 13, 15 (D.D.C. 2005); Ken’s 
Foods, Inc. v. Ken's Steak House, Inc., 213 F.R.D. 89, 93-94 (D. Mass. 2002); Hanover Ins. Co. v. 
Rapo & Jepsen Ins. Serv., Inc., 870 N.E.2d 1105, 1109 (Mass. 2007)Raytheon Company v. 
Superior Court, 208 Cal. App. 3d 683 (1989); Ins. Co. of No. America v. Superior Court, 108 Cal. 
App. 3d 758, 765, n. l (1980); Fed. R. of Evid. 501. 
 
To avoid misunderstandings or inadvertent disclosure, all documents exchanged pursuant to this 
Agreement should bear the legend “Confidential – Protected by Common Interest Privilege” or 
words to that effect.  However, the absence of such a legend shall not waive any privilege or 
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protection available under this Agreement or otherwise.  In addition, any Party may, where 
appropriate, also label documents exchanged pursuant to this Agreement with other appropriate 
legends, such as, for example, “Attorney-Client Privileged” or “Attorney Work Product.”  Oral 
communications among the Parties shall be deemed confidential and protected under this 
Agreement when discussing matters related to the Litigation. 
 
6. Non-Disclosure.  The Parties agree to protect all Information exchanged among them 
related to the Litigation, regardless of whether such Information exchanges occurred before or after 
the effective date of this Agreement, as confidential and privileged to the maximum extent 
allowable under applicable law, based upon all applicable privileges including, but not limited to, 
the attorney-client privilege, attorney work-product protections, common interest privilege, joint 
defense privilege, and governmental privileges including, but not limited to, the deliberative 
process privilege where applicable (hereinafter “Protected Information”).  Pursuant to this 
Agreement, rights in the confidentiality of Protected Information, and the confidences attached 
thereto, have not and will not be waived except as provided in paragraph 8 of this Agreement.  Any 
inadvertent disclosure of Protected Information that is inconsistent with this Agreement shall not 
waive the confidentiality of such Protected Information. 
 
7. Use of Protected Information.  Protected Information is to be used by the recipient of the 
information solely in connection with preparing and presenting the Parties’ positions in the 
Litigation.  Protected Information may not be shared by a recipient with any non-party to this 
Agreement without prior written waiver from all Parties to this Agreement, unless the relevant 
party determines that disclosure is: a) required by applicable law; and b) not otherwise covered by 
paragraph 8 below.  If the relevant party determines that disclosure is required by applicable law 
and not otherwise covered by paragraph 8, then it agrees to use its best efforts, as permitted by 
applicable law, to give all Parties to this Agreement five working days’ notice prior to disclosure.  
Notwithstanding the foregoing, any Party may release, disclose, discuss, or make available 
Protected Information to or with its governing body, staff, management, consultants, experts, 
clients, and/or counsel who have a need for such information as part of their responsibilities 
associated with the Litigation, provided that any such persons are notified of their obligation to 
keep such Protected Information confidential pursuant to this Agreement. 
 
8. Requests for Release and/or Disclosure.  The Parties agree and acknowledge that each 
Party is subject to freedom of information or public records laws, and that nothing in this 
Agreement is intended to alter or limit the disclosure requirements of such laws.  A Party who 
receives a request from a non-party to release, disclose, discuss, or obtain access to any 
information, including Protected Information (whether by way of a subpoena, discovery request, or 
request under any federal or state statute) shall notify the other Parties of such request prior to the 
date on which a response to such a request is due, with the goal of providing such notification at 
least ten calendar days before the response deadline, except for requests under the California 
Public Records Act, or any other similar laws in other states.  When subject to a request under the 
California Public Records Act, or any other similar law, the governmental entity subject to such 
request agrees to use its best efforts, as permitted by applicable law, to notify the other Parties of 
the request a reasonable time before releasing documents pursuant to the request.  Unless the other 
Parties consent to disclosure or release of Protected Information, the Party receiving the request for 
disclosure shall assert, to the extent authorized by law, and subject to any mandatory disclosure 
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laws or court orders, all privileges and other objections to the disclosure of such information that 
the Party receiving the request determines are relevant and applicable. 
 
9. No Agency or Additional Attorney-Client Relationships.  This Agreement shall not 
create any agency or similar relationship among the Parties.  Nor shall this Agreement alter the 
existing attorney-client relationships among the Parties or create any new attorney-client 
relationships.  No Party shall have authority to waive any applicable privilege or other 
confidentiality protection on behalf of any other Party; nor shall any waiver of an applicable 
privilege or protection by the conduct of any Party be construed to apply to any other Party.  
Nothing in this Agreement is intended or shall be construed to obligate any of the Parties to 
disclose or share any information or material relating to the Litigation. 
 
10. Enforcement.  The Parties agree that a breach of a provision of this Agreement by a Party 
may cause irreparable harm to the other Parties and therefore agree that injunctive relief is the 
appropriate means to enforce this Agreement.  No Party shall be subject to any claim for damages 
as a result of a breach of this Agreement. 
 
11. Modification.  It is agreed that any modifications to this Agreement shall be in writing and 
signed by all Parties.  The inclusion of additional states, municipalities, or other government 
entities as parties to this Agreement shall not be considered a modification and shall be 
accomplished by having such prospective party execute the attached Addendum and provide a 
copy to all Parties; provided, however, that if any existing party to this Agreement provides written 
notice of its objection within five business days of receipt of notice of the prospective party’s 
execution of such Addendum, the execution of the Addendum by the prospective party shall be 
considered a Modification requiring the signature of all Parties in order to become effective. 
 
12. Integration.  This written Agreement memorializes the entirety of the Parties’ preexisting 
oral agreement regarding the confidentiality of their communications.  It is agreed that this 
Agreement itself, any amendments thereto and all discussions among the Parties related to the 
Agreement are themselves subject to the attorney-client privilege, common interest privilege, and 
work product doctrine. 
 
13. Termination.  Any Party to this Agreement may terminate the Agreement as to that Party 
upon written notice to the other Parties.  In such instance, the terminating Party and its counsel will 
continue to be bound by this Agreement with regard to any Protected Information received prior to 
the termination. 
 
14. Severability.  If any provision of this Agreement is determined by a court of competent 
jurisdiction to be invalid, in whole or in part, such determination shall not affect the validity of any 
other provision of this Agreement. 
 
15. Nondisqualification Agreement.  The Parties agree that no Party or attorney for a Party 
to this Agreement may attempt to use, in any other legal proceeding or cause that is not related to 
the subject matter of this Agreement, either the fact of the Agreement or any information learned 
as a result of this Agreement as a reason to disqualify any other lawyer or law firm acting as 
counsel in the Litigation from acting as legal counsel in such other legal matter or proceeding. 
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Dated: October 2, 2018
COMMONWEALTH OF MASSACHUSETTS
MAURA HEALEY

Environmental Protection Division 
One Ashburton Place, 18th Floor 
Boston, MA 02108 
(617) 963-2674 
Megan.Herzog@state.ma.us

mailto:Megan.Herzog@state.ma.us
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ADDENDUM: PARTICIPATION BY ADDITIONAL PARTIES IN COMMON INTEREST

AGREEMENT REGARDING THE SHARING OF INFORMATION IN ANTICIPATION

OF LAWSUITS) REGARDING THE U.S. DEPARTMENT OF THE INTERIOR

SOLICITOR'S OPINION M-37050, ENTITLED "THE MIGRATORY BIRD TREATY

ACT DOES NOT PROHIBIT INCIDENTAL TAKE"

The State of New Jersey, by and through the Office of the New Jersey Attorney General,

desires to become a Party to the attached Agreement.

Now, therefore, counsel for the State of New Jersey agrees to the terms of the Agreement

(including Paragraph 11 thereof concerning modifications thereo f and agrees to deliver copies of

this executed Addendum to all Parties to the Agreement within five business days.

Dated: October 2, 2018 FOR THE STATE OF NEW JERSEY

GURBIR S. GREWAL
Attorney General

r.

By:
JUN KIM
Deputy Attorney General
R.J. Hughes Justice Complex
25 Market Street
Trenton, NJ 08625-0093
(609) 376-2804
Jung.Kim@law.nj oag. gov
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ADDENDUM: PARTICIPATION BY ADDITIONAL PARTIES IN COMMON INTEREST 
AGREEMENT REGARDING THE SHARING OF INFORMATION IN ANTICIPATION 

OF LA WSUIT(S) REGARDING THE U.S. DEPARTMENT OF THE INTERIOR 
SOLICITOR'S OPINION M-37050, ENTITLED "THE MIGRATORY BIRD TREATY 

ACT DOES NOT PROHIBIT INCIDENTAL TAKE" 

The State of Minnesota, by and through its Attorney General Keith Ellison, desires to 
become a Party to the attached Agreement. 

Now, therefore, counsel for the State of Minnesota, agrees to the terms of the Agreement 
(including Paragraph 11 thereof concerning modifications thereof) and agrees to deliver copies of 
this executed Addendum to all Parties to the Agreement within five business days. 

DATED: March 25, 2020 

NAME OF PARTY: 

The State of Minnesota 
Office of the Attorney General Keith Ellison 

Name: PeterN. urdo 
Title: Special Assistant Attorney General 
445 Minnesota Street Suite 900 
St. Paul, Minnesota, 55101 
Tel. 651.757.1061 
Peter.Surdo@ag.state.mn.us 
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CONFIDENTIAL—PROTECTED BY COMMON INTEREST PRIVILEGE 

COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION FOR ANTICIPATED COMMENTS AND LITIGATION REGARDING 

ARCTIC NATIONAL WILDLIFE REFUGE OIL AND GAS MATTERS  

 
The parties to this common interest agreement (the “Agreement”), specifically the States 

California, Delaware, Maryland, Michigan, Minnesota, New York, New Jersey, North Carolina, 
Oregon, Rhode Island, Vermont, Virginia, and Washington, the Commonwealths of 
Massachusetts and Pennsylvania, the District of Columbia and any other governmental entity 
that completes the attached Addendum (each “Party” or collectively “Parties”), anticipate 
participating as litigants or counsel for litigants in administrative proceedings and subsequent 
judicial challenges addressing the Bureau of Land Management’s compliance with the National 
Environmental Policy Act for the oil and gas leasing program on the Coastal Plain of the Arctic 
National Wildlife Refuge (“Arctic Refuge”), and any other rulemakings, proceedings, actions, or 
decisions involving oil and gas leasing, exploration, including seismic testing surveys, or related 
activity in or near the Arctic Refuge(together the “Arctic Refuge Oil and Gas Matters”).  
 

The Parties to this Agreement have a common interest in and benefit from the success of 
the Arctic Refuge Oil and Gas Matters. Any unlawful, improper, or imprudent assessment of the 
environmental impacts of oil and gas development in the Arctic Refuge would adversely affect 
the Parties’ natural resources, environment, and economies, and may require the expenditure of 
state resources related to a number of impacts, including climate change and harm to migratory 
birds.  

The Parties thus have a common interest in advocating the Parties’ interests in 
administrative proceedings or judicial litigation concerning any federal proposals, actions, rules, 
or regulations that are unlawful or that affect the Parties’ interests set forth above. This work has 
required and will continue to require the sharing of information, legal analyses, draft comments 
and administrative filings, draft briefs and other draft court filings, and other documents among 
the Parties. The Parties wish to pursue their common interest throughout the preparations for, and 
the course of, any administrative and judicial proceedings involving these issues by exchanging 
privileged materials, while avoiding any waiver of the confidentiality of those privileged 
materials. The Parties agree to share information for the purpose of advancing their common 
interest, to keep such information and materials confidential, and to protect any privileges 
attaching to such information and materials to the extent authorized by law. The Parties also 
agree that the sharing of information, both written and oral, among their governing boards, staff, 
management, consultants, experts, clients, and counsel will further their common objectives. 
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Both federal and state law provide for the sharing of confidential and/or privileged 
information1 among those with common interests during the course of and in anticipation of 
litigation, without a waiver of any otherwise applicable privileges, protections, immunities, and 
exemptions from disclosure, so that the claims and defenses of the parties may be thoroughly 
investigated and prepared without giving undue advantage to the opposing side. Maintaining 
such confidentiality is necessary for the accomplishment of the Parties’ objectives with regard to 
the Arctic Refuge Oil and Gas Matters.  This document sets forth the Agreement under which the 
Parties and their respective governing boards, staff, management, consultants, experts, clients, 
and counsel will manage and protect confidential and/or privileged information shared and 
exchanged in preparation for, and during the course of, the Arctic Refuge Oil and Gas Matters. 

Therefore, the Parties agree as follows: 

1. Parties.  The Parties to this Agreement are set forth above.  Pursuant to Paragraph 11 
below, additional entities, through their counsel, may join this agreement by executing the 
appropriate version of the attached Addendum and distributing a copy to all Parties, as set forth 
in paragraph 11. 

2. Purpose.  The Parties share the common interests and goals described above, and their 
work in connection with the Arctic Refuge Oil and Gas Matters presents common issues of fact 
and law. The Parties recognize that the sharing and disclosure of confidential and/or privileged 
information among them, both in preparation for and during the Arctic Refuge Oil and Gas 
Matters, administrative rulemaking process and litigation in any Federal District Court or Circuit 
Court of Appeals, and any other courts, including the U.S. Supreme Court, is essential to conduct 
the Arctic Refuge Oil and Gas Matters. The purpose of this Agreement is to ensure that the 
privileged and/or confidential information shared will be used in preparing for and developing 
effective legal positions (which will likely be joint but may not always involve all Parties), 
including development of litigation strategy and the preparation of comments and other 
administrative filings, legal briefs and other court filings, and other documents among the 
Parties, and that this confidential and/or privileged information will not be disclosed to third 
parties or otherwise disclosed such that any privileges or other basis for confidentiality attached 
to these communications and documents are waived. 

3. “Information” as used in this Agreement, refers to any and all documents, materials, and 
communications, whether oral or written, electronic or paper, or otherwise. “Information” 
includes, but is not limited to, documents, materials, and communications exchanged among the 
Parties’ governing boards, staff, management, consultants, experts, clients, and/or counsel.   
 
4. “Confidential and/or privileged information” is information provided by or exchanged 
between one Party and another with the expectation of confidentiality and which is subject to one 

                                                 
1 “Information,” and “confidential and/or privileged information” as used in this Agreement, are defined below.   
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or more applicable privileges, protections, immunities, or exemptions from disclosure, including 
but not limited to, the attorney-client, attorney work product, deliberative process, and official 
information privileges and protections. “Confidential and/or privileged information” shall 
include information provided by or exchanged between the Parties prior to the execution of this 
Agreement. The signing of this Agreement shall not waive any applicable privilege, protection, 
immunity or exemption from disclosure or otherwise affect the status of “confidential and/or 
privileged information” exchanged prior to the signing of this Agreement by the Parties. 
 
5. “Common Interest Privilege” as used in this Agreement means the privilege arising 
from the common interests of the Parties in preparing for and conducting administrative or 
judicial actions regarding the Arctic Refuge Oil and Gas Matters, including but not limited to the 
common interest privilege recognized in cases such as Schaeffler v. United States, 806 F.3d 34, 
40 (2d Cir. 2015); Waller v. Financial Corp. of America, 828 F.2d 579, 583, n.7 (9th Cir. 1987); 
Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965); Continental Oil Company v. United 
States, 330 F.2d 347 (9th Cir. 1964); Loustalet v. Refco, Inc., 154 F.R.D. 243 (C.D. Cal. 1993); 
Minebea Co. v. Pabst, 228 F.R.D. 13, 15 (D.D.C. 2005); Ken’s Foods, Inc. v. Ken's Steak House, 
Inc., 213 F.R.D. 89, 93-94 (D. Mass. 2002); Hanover Ins. Co. v. Rapo & Jepsen Ins. Serv., Inc., 
870 N.E.2d 1105, 1109 (Mass. 2007); Raytheon Company v. Superior Court, 208 Cal.App.3d 
683 (1989); Ins. Co. of No. America v. Superior Court, 108 Cal.App.3d 758, 765, n.1 (1980); 
O’Boyle v. Longport, 218 N.J. 168 (2014); Fed. R. of Evid. 501.  
 
To avoid misunderstandings or inadvertent disclosure, all documents exchanged pursuant to this 
Agreement should bear the legend “Confidential – Protected by Common Interest Privilege” 
or words to that effect.  However, the absence of such a legend shall not waive any privilege or 
protection available under this Agreement or otherwise. In addition, any Party may, where 
appropriate, also label documents exchanged pursuant to this Agreement with other appropriate 
legends, such as, for example, “Attorney-Client Privileged” or “Attorney Work Product.” Oral 
communications among the Parties regarding the matters covered by this Agreement shall also 
be deemed confidential and protected under this Agreement.  

6. Confidentiality Statement.  The Parties agree to protect all information exchanged 
among them related to the matters covered by the Agreement (hereinafter “Protected 
Information”) regardless of whether such information exchanges occurred before or after the 
effective date of this Agreement, as confidential and privileged to the maximum extent allowable 
under applicable law, based upon all applicable privileges including, but not limited to, the 
attorney-client privilege, attorney work-product protections, joint defense privilege, and 
governmental privileges including, but not limited to, the deliberative process privilege. Pursuant 
to this Agreement, rights in the confidentiality of Protected Information, and the confidences 
attached thereto, have not and will not be waived except as provided in paragraph 8 of this 
Agreement. Any inadvertent disclosure of Protected Information that is inconsistent with this 
Agreement shall not waive the confidentiality of such Protected Information. 
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7. Use of Protected Information.  Protected Information is to be used by the recipient of 
the information solely in connection with preparing and presenting the Parties’ positions 
regarding the matters covered by the Agreement. Protected Information may not be shared by a 
recipient with any non-Party to this Agreement without prior written waiver from all Parties to 
this Agreement, unless the relevant Party determines that disclosure is (i) required by applicable 
law, and (ii) not otherwise covered by paragraph 8 below. In the event that the relevant Party 
determines that disclosure is required by applicable law and not otherwise covered by paragraph 
8, it agrees to use its best efforts, as permitted by applicable law, to give all Parties to this 
Agreement five working days’ notice prior to disclosure. Notwithstanding the foregoing, any 
Party may release, disclose, discuss, or make available Protected Information to or with its 
governing body, staff, management, consultants, experts, clients, and/or counsel who have a need 
for such information as part of their responsibilities associated with the matters covered by this 
Agreement, provided that any such persons are notified of their obligation to keep such Protected 
Information confidential pursuant to this Agreement.   

8. Requests for Release and/or Disclosure.  The Parties agree and acknowledge that each 
Party is subject to freedom of information or public records laws, and that nothing in this 
Agreement is intended to alter or limit the disclosure requirements of such laws. A Party who 
receives a request from a non-party to release, disclose, discuss, or obtain access to any 
information, including Protected Information (whether by way of a subpoena, discovery request, 
or request under any federal or state statute) shall notify the other Parties of such request prior to 
the date on which a response to such a request is due, with the goal of providing such notification 
at least ten calendar days before the response deadline, except for requests under the California 
Public Records Act, Massachusetts Public Records Act, New York Freedom of Information Law, 
or any other similar laws in other states. When subject to a request under the California Public 
Records Act, Massachusetts Public Records Act, New York Freedom of Information Law, or any 
other similar law, the governmental entity subject to such request agrees to use its best efforts, as 
permitted by applicable law, to notify the other Parties of the request a reasonable time before 
releasing documents pursuant to the request. Unless the other Parties consent to disclosure or 
release of Protected Information, the Party receiving the request for disclosure shall assert, to the 
extent authorized by law, and subject to any mandatory disclosure laws or court orders, all 
relevant and applicable privileges and other objections that the Party receiving the request 
determines are relevant and applicable to the disclosure of such information. 

9. No Agency or Additional Attorney-Client Relationships.  This Agreement shall not 
create any agency or similar relationship among the Parties. Nor shall this Agreement alter the 
existing attorney-client relationships among the Parties or create any new attorney-client 
relationships. No Party shall have authority to waive any applicable privilege or other 
confidentiality protection on behalf of any other Party; nor shall any waiver of an applicable 
privilege or protection by the conduct of any Party be construed to apply to any other 
Party. Nothing in this Agreement is intended or shall be construed to obligate any of the Parties 



ARCTIC REFUGE CIA 
 

to disclose or share any information or material relating to the matters covered by the 
Agreement.  

10. Enforcement.  The Parties agree that a breach of a provision of this Agreement by a 
Party may cause irreparable harm to the other Parties and therefore agree that injunctive relief is 
the appropriate means to enforce this Agreement and that money damages would be 
inadequate. No Party shall be subject to any claim for damages as a result of a breach of this 
Agreement. 

11. Modification.  It is agreed that any modifications to this Agreement shall be in writing 
and signed by all Parties. The inclusion of other entities to this Agreement shall not be 
considered a modification and shall be accomplished by having the new Party execute the 
attached Addendum and distribute a copy to all Parties. 

12. Integration.  This written Agreement memorializes the entirety of the Parties’ pre-
existing oral agreement regarding the confidentiality of their communications. It is agreed that 
this Agreement itself, any amendments thereto, and all discussions among the Parties related to 
the Agreement are themselves subject to the attorney-client privilege, common interest privilege, 
and work product doctrine. 

13.  Severability. If any provision of this Agreement is determined by a court of competent 
jurisdiction to be invalid, in whole or in part, such determination shall not affect the validity of 
any other provision of this Agreement. 

14. Termination.  Any Party to this Agreement may terminate its participation in the 
Agreement upon written notice to the other Parties. In such instance, the terminating Party and 
its counsel will continue to be bound by this Agreement with regard to any Protected Information 
received prior to the termination. 

15. Nondisqualification Agreement.  The Parties agree that no Party or attorney for a Party 
to this Agreement may attempt to use, in any other legal proceeding which is not related to the 
subject matter of this Agreement, either the fact of the Agreement or any information learned as 
a result of this Agreement as a reason to disqualify any other lawyer or law firm acting as 
counsel in such other legal matter or proceeding.   

16. Counterparts.  This Agreement may be executed in any number of counterparts, each of 
which shall constitute an original hereof, and all counterparts so executed shall collectively 
constitute one binding agreement of the Parties, notwithstanding that all Parties are not signatory 
to the same counterpart. Counsel signing this Agreement on behalf of the named Party or Parties 
it represents certifies that it has the authority to execute this Agreement on behalf of said Party or 
Parties, that Counsel has fully informed the Party or Parties it represents of the terms of this 
Agreement, and that its party-clients have agreed to be bound by all of the terms of this Agreement.  



ARCTIC REFUGE CIA 

17. Effective Date and Prior Disclosure. This written agreement becomes effective upon 
execution by the State of Washington and any one of the other parties. The Agreement then 
becomes effective as to each subsequently signing Party as of the date that each subsequently 
signing Party executes the Agreement or the Addendum. However, the Parties agree that all 
privileged, protected, or immune information previously disclosed by one Party to another Party 
in connection with the covered matters are subject to this Agreement. 

lien "IMMI-M-403 

Dated: ~~, 2019 ON BEHALF OF STATE OF 
WASHINGTON 

William R. Sherman 
Assistant Attorney General 
Counsel for Environmental Protection 
Washington State Attorney General's Office 
800 5th Ave Suite 2000, TB-14 
Seattle, WA 98104-3188 
Office: (206) 442-4485 

ON-BE.HALP,OF STA-T OF.-  CALIFORNIA: 

Deputy Artm"ney.General 
Efty ror i~ent Sectid : 
Attomev cneral's C Vise 
1..51 C-1-d  S: ree-t Suite:-2. 0th Floor' 
Oaklard,. C A 94612 
Tel.. (51.0} 879=0~% 
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ON BEHALF OF THE COMMONWEALTH 
OF MASSACHUSETTS 

Matthew Ireland 
Assistant Attorney General 
Megan Herzog 
Special Assistant Attorney General 
Environmental Protection Division 
OFFICE OF ATTORNEY GENERAL 
MAURA HEALEY 
One Ashburton Place, 18th .Floor 
Boston, MA 02108 
(617) 727-2200 

ON BEHALF OF THE COMMONWEALTH 
OF PENNSYLVANIA 

Aimee D. Thomson 
Deputy Attorney General, Impact Litigation 
Section 
Pennsylvania Office of Attorney General 
1600 Arch Street, Suite 300 
Philadelphia, PA 19103 

F (267) 940-6696 --__ 
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ON BIsga, F'OF THE STATE. OF 

srit Attorriey teria 
Envirbub .t , Natur . Re8ouree8, 

r and A,griEi tui— 1.-Dfvis ii 
Michigan Attorney Generals fi .te 
66  Floor;. 4.11ohhet Wi 'RuilcI ng 
5 West'Otta a Stmt. 
PO $ox 30755,  
Laisa~g,1VII 9'33. 
(5`17) 336-7 

ON BEHALF OF THE STATE OF 
MINNESOTA , 

~4r 
Max Kieley 
Assistant Attorney General 
Minnesota Attorney General's Office 
900 Town Square Tower 
445 Minnesota Street, Suite 900 
St. Paul, Minnesota 55101-2127 
(651)757-1244 

ON BEZLF OF STA-T-E-OF NEW YORK 

Mihir A. Desai 
Assistant Attorney General 
Environmental Protection Bureau 
New York State Office of the Attorney 
General n 
28 Liberty Street, 19th Floor 
New York, NY 10005 
(212) 4158478 
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ON BEHALF OF THE STATE OF RHODE 
ISLAND , 

J>` 

Environmental Unit, Civil Division 
Special Assistant Attorney General 
The State of Rhode Island Office of the . 
Attorney General 
150 South Main Street _ 
Providence, RI - 02903 
(401) 274 4400 Ext: 2400 

ON BEHALF OF THE STATE OF 
VERMONT 

Nicholas WPersamnpieri.  
Assistant Attorney General 
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609 
(802)828-6902 

ON BEHALF OF THE STATE OF 
VIRGINIA 

Matthew L. Gooch 
Assistant Attorney General 
Office of the Attorney General 
.202 North 9th Street 
Richmond, Virginia 23219 
804 225-3193 
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ADDENDUM: PARTICIPATION BY ADDITIONAL PARTIES IN COMMON 
INTEREST AGREEMENT REGARDING ARCTIC REFUGE OIL AND GAS MATTERS 

 
 

 _________________, by and through ________, desires to become a Party to the 
attached Agreement. 
 
 Now, therefore, counsel for _______________, agrees to the terms of the Agreement and 
to deliver copies of this executed Addendum to all Parties to the Agreement within five business 
days. 
 
 
DATED: ________________ 
 
 
NAME OF PARTY: 
 
 
 
By: _____________________ 
     Name: 
     Title: 
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PRIVILEGED & CONFIDENTIAL 

 

COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 

INFORMATION IN SUPPORT OF ANTICIPATED LITIGATION REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 

PETROLEUM RESERVE IN ALASKA 

 

The parties to this common interest agreement (the “Agreement”), specifically the 

States of California, North Carolina, Washington, Connecticut, Vermont, New Jersey, 

New York, and Michigan, and the Commonwealth of Massachusetts, and any other State, 

municipality, or other governmental entity that completes the attached Addendum 

(collectively “Parties”), anticipate participating as litigants or counsel for litigants in 

administrative proceedings and subsequent judicial challenges addressing  the U.S. 

Bureau of Land Management’s (“BLM”) proposal to revise its Integrated Activity Plan 

for the National Petroleum Reserve in Alaska (“Revised Reserve Plan”).   

 

The Parties to this Agreement have a common interest in advocating the Parties’ 

interests in administrative proceedings or litigation concerning any federal proposals, 

actions, rules, or regulations that are unlawful or that affect the Parties’ interests.  Any 

unlawful, improper, or imprudent assessment of the environmental impacts of oil and gas 

development in the National Petroleum Reserve would adversely affect the Parties’ 

natural resources, environment, and economies, and may require the expenditure of state 

resources related to those impacts.  

 

Participating in administrative proceedings and preparing for possible litigation 

regarding the Revised Reserve Plan has required and will continue to require the sharing 

of information, legal analyses, draft comments, and other documents among the Parties.  

The Parties wish to pursue their common interest by exchanging privileged materials, 

while avoiding any waiver of the privileged nature of those privileged materials.  The 

Parties agree to share information for the purpose of advancing their common interest, to 

keep such information and materials confidential, and to protect any privileges attaching 

to such information and materials to the extent authorized by law.  The Parties also agree 

that the sharing of information, both written and oral, among their governing boards, 

staff, management, consultants, experts, clients, and counsel will further their common 

objectives. 

 

Both federal and state law provide for the sharing of confidential and/or 

privileged information1 among those with common interests during the course of and in 

anticipation of litigation, without a waiver of any otherwise applicable privileges, 

protections, immunities, and exemptions from disclosure, so that the claims and defenses 

of the parties may be thoroughly investigated and prepared without giving undue 

advantage to the opposing side.  Maintaining such confidentiality is necessary for the 

accomplishment of the Parties’ objectives with respect to the Revised Reserve Plan.  This 

document sets forth the agreement under which the Parties and their respective governing 

boards, staff, management, consultants, experts, clients, and counsel will manage and 

                                                 
1 “Information,” as used in this Agreement, is defined below.   
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protect confidential and/or privileged information shared and exchanged in drafting 
comments and preparing for any future litigation regarding the Revised Reserve Plan. 
 

THEREFORE, the Parties to this Agreement, through their duly authorized 
undersigned counsel, hereby agree to the following, effective as of the date below, 
regardless of when signed. 
 

1.  Parties.  The Parties to this Agreement are the States of California, North 
Carolina, Washington, Connecticut, Vermont, New Jersey, New York, and Michigan, and 
the Commonwealth of Massachusetts, and any other State, municipality, or other 
governmental entity that completes the attached Addendum and circulating a copy to all 
Parties, as set forth in paragraph 11.  
 

2. Purpose.  The Parties share common interests and goals in opposing the 
Revised Reserve Plan and their opposition to the Revised Reserve Plan presents common 
issues of fact and law. The Parties recognize that the sharing and disclosure of privileged 
and confidential information among them is essential to the pursuit of their common 
interest in this matter.  The purpose of this Agreement is to ensure that the privileged 
and/or confidential information shared will be used for developing an efficient joint 
challenge, including through drafting public comments and the development of litigation 
strategy, and that this privileged and/or confidential information will not be disclosed to 
third parties or otherwise disclosed such that any privileges or other basis for 
confidentiality attached to these communications and documents are waived.   
 

3. “Information,” as used in this Agreement, refers to any and all 
documents, materials, information, and communications, whether oral or written, 
electronic or paper.  “Information” includes, but is not limited to, documents, materials, 
information, and communications exchanged among the Parties’ governing boards, staff, 
management, consultants, experts, clients, and/or counsel.   

 
4. “Confidential and/or privileged information” is information provided 

by or exchanged between one Party and another with the expectation of confidentiality 
and which is subject to one or more applicable privileges, protections, immunities, or 
exemptions from disclosure, including but not limited to, the attorney-client, attorney 
work product, deliberative process, and official information privileges and protections.  
“Confidential and/or privileged information” shall include information provided by or 
exchanged between the Parties prior to the execution of this agreement. The signing of 
this Agreement shall not waive any applicable privilege, protection, immunity or 
exemption from disclosure or otherwise affect the status of “confidential and/or 
privileged information” exchanged prior to the signing of this Agreement by the Parties. 

 
5. “Common Interest Privilege,” as used in this agreement means the 

privilege arising from the common interests of the Parties in preparing for and conducting 
a challenge to the Revised Reserve Plan, including but not limited to the common interest 
privilege recognized in cases such as Schaeffler v. United States, 806 F.3d 34, 40-41 (2d 
Cir. 2015); Waller v. Financial Corp. of America, 828 F.2d 579, 583, n.7 (9th Cir. 1987); 
Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965); Continental Oil Company v. 
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United States, 330 F.2d 347 (9th Cir. 1964); Mineba Co. v. Pabst, 228 F.R.D. 13, 15 

(D.D.C. 2005); Ken’s Foods, Inc. v. Ken's Steak House, Inc., 213 F.R.D. 89, 93-94 (D. 

Mass. 2002); Hanover Ins. Co. v. Rapo & Jepsen Ins. Serv., Inc., 870 N.E.2d 1105, 1109 

(Mass. 2007); Raytheon Company v. Superior Court, 208 Cal.App.3d 683 (1989); Ins. 

Co. of No. America v. Superior Court, 108 Cal.App.3d 758, 765, n. l (1980);and in 

Federal Rule of Evidence 501.   

 

To avoid misunderstandings or inadvertent disclosure, all documents exchanged pursuant 

to this agreement should bear the legend “Confidential – Protected by Common 

Interest Privilege” or words to that effect.  However, the absence of such a legend shall 

not waive any privilege or protection available under this agreement or otherwise.  In 

addition, any Party may, where appropriate, also label documents exchanged pursuant to 

this agreement with other appropriate legends, such as, for example, “Attorney-Client 

Privileged” or “Attorney Work Product.”  Oral communications among the Parties shall 

be deemed confidential and protected under this agreement when discussing matters 

related to the Revised Reserve Plan. 

 

6. Non-Disclosure.  The Parties agree to protect all communications and 

documents exchanged among them regarding their challenge to the Revised Reserve 

Plan, regardless of whether such communications or document exchanges occurred 

before or after the effective date of this Agreement, as confidential and privileged to the 

maximum extent allowable under applicable law, based upon all applicable privileges 

including, but not limited to, the attorney-client privilege, attorney work-product 

protections, joint defense privilege, and governmental privileges including, but not 

limited to, the deliberative process privilege where applicable (hereinafter “Protected 

Information”).  Pursuant to this Agreement, rights in the confidentiality of Protected 

Information, and the confidences attached thereto, have not and will not be waived except 

as provided in paragraph 7 of the Agreement.  Any inadvertent disclosure of Protected 

Information that is inconsistent with this Agreement shall not waive any privilege 

applicable to such Protected Information. 

 

7. Use of Protected Information.  Protected Information is to be used by the 

recipient of the information solely in connection with preparing and presenting the Parties’ 

positions regarding the Revised Reserve Plan.  Protected Information may not be shared by a 

recipient with any non-party to this agreement without prior written waiver from all parties to 

this Agreement, unless the relevant party determines that disclosure is: (i) required by applicable 

law, and (ii) not otherwise covered by paragraph 8, infra, concerning Requests for Release and/or 

Disclosure.  If the relevant party determines the disclosure is required by applicable law and not 

otherwise covered by paragraph 8, infra, then it agrees to use its best efforts, as permitted by 

applicable law, to provide notice at least seven calendar days in advance, to all parties to this 

Agreement prior to disclosure.   

 

8. Requests for Release and/or Disclosure.  The Parties agree and acknowledge 

that each Party is subject to freedom of information or public records laws, and that nothing in 

this Agreement is intended to alter or limit the disclosure requirements of such laws.  A Party 

who receives a request from a nonparty to release, disclose, discuss, or obtain access to any 

information, including Protected Information (whether by way of a subpoena, discovery request, 
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or request under any federal or state statute) shall use its best efforts, as permitted by applicable 

law, to provide notice, at least seven calendar days prior to the date on which response to such 

request is due, to all parties to this Agreement.  Unless the other Parties consent to disclosure or 

release of Protected Information, the Party receiving the request for disclosure shall assert, to the 

extent authorized by law, and subject to any mandatory disclosure laws or court orders, all 

relevant and applicable privileges and other objections that the Party receiving the request 

determines are relevant and applicable to the disclosure of such information. 

 

9. No Agency or Additional Attorney-Client Relationships.  This 

Agreement shall not create any agency or similar relationship among the Parties.  Nor 

shall this Agreement alter the existing attorney-client relationships among the Parties or 

create any new attorney-client relationships.  No Party shall have authority to waive any 

applicable privilege or other confidentiality protection on behalf of any other Party; nor 

shall any waiver of an applicable privilege or protection by the conduct of any Party be 

construed to apply to any other Party.  Nothing in this Agreement is intended or shall be 

construed to obligate any of the Parties to disclose or share any information or material 

relating to their challenge to the Revised Reserve Plan. 

 

10. Enforcement.  The Parties agree that a breach of a provision of this 

Agreement by a Party may cause irreparable harm to the other Parties and therefore agree 

that injunctive relief is the appropriate means to enforce this Agreement.  No Party shall 

be subject to any claim for damages as a result of a breach of this Agreement. 

 

11. Modification.  It is agreed that any modifications to this Agreement shall 

be in writing and signed by all Parties.  The inclusion of additional states, municipalities, 

or other governmental entities to this Agreement shall not be considered a modification 

and shall be accomplished by having the new party execute the attached Addendum and 

distribute a copy to all Parties; provided, however, that if any existing party to this 

Agreement provides written notice of its objection within five business days of receipt of 

notice of the prospective party’s execution of such Addendum, the execution of the 

Addendum by the prospective party shall be considered a Modification requiring the 

signature of all Parties in order to become effective. 

 

12. Integration.  This written Agreement memorializes the entirety of the 

Parties’ pre-existing oral agreement regarding the confidentiality of their 

communications.  It is agreed that this Agreement itself, any amendments thereto, and all 

discussions among the Parties related to the Agreement are themselves subject to the 

attorney-client privilege, common interest privilege, and work product doctrine. 

 

13. Termination.  Any Party to the Agreement may terminate this Agreement upon 

written notice to the other Parties.  In such instance, the terminating Party and its counsel will 

continue to be bound by this Agreement with regard to any Protected Information received prior 

to the termination. 

 

14. Severability.  If any provision of this Agreement is determined by a court of 

competent jurisdiction to be invalid, in whole or in part, such determination shall not affect the 

validity of any other provision of this Agreement. 
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15. Nondisqualification Agreement. The Parties agree that no Party or attorney for 
a Party to this Agreement may attempt to use, in any other legal proceeding or cause, either the 
fact of the Agreement or any information learned as a result of this Defense as a reason to 
disqualify any other lawyer or law firm acting as counsel in the above-captioned case from 
acting as legal counsel in any other legal matter or proceeding. 

16. Counterparts. This Agreement may be executed in counterparts. 

17. Effective Date. This Agreement becomes effective on the last date of 
execution by the Parties. This Agreement becomes effective as to any additional party on 
the date such party executes the attached Addendum. All of the Parties' communications 
with each other concerning the Defense made prior to execution of this Agreement are 
fully subject to this Agreement. 

It is so AGREED. 

Dated: January2l,, 2020 

D uty Attorney General 
avid A. Zonana 

Supervising Deputy Attorney General 
California Department of Justice 
1515 Clay Street, 20th Floor 
Oakland, CA 94612 
Tel. (510)-879-0098 
joshua. purtle@doj.ca.gov 
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the date such party executes the attached Addendum. All of the Parties' communications 
with each other concerning the Defense made prior to execution of this Agreement are 
fully subject to this Agreement. 

It is so AGREED. 

Dated: January _, 2020 FOR THE STATE OF CALIFORNIA 

Joshua R. Purtle 
Deputy Attorney General 
David A. Zonana 
Supervising Deputy Attorney General 
California Department of Justice 
1515 Clay Street, 20th Floor 
Oakland, CA 94612 
Tel. (510)-879-0098 
joshua.purtle@doj.ca.gov 

FOR THE PEOPLE OF THE STATE OF 
MICHIGAN 

ornsseau 
Assistant Attorney General 
Environment, Natural Resources, and 
Agriculture Division 
6th Floor G. Mennen Williams Building 
525 W. Ottawa Street 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
Email: MorrisseauE@rnichigan.gov 

FOR THE STATE OF NEW JERSEY 

5 
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6th Floor G. Mennen Williams Building 
525 W. Ottawa Street 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
Email: MorrisseauE@michigan.gov 

FOR THE ST ATE OF NEW JERSEY 

Dianna Shinn 
Deputy Attorney General 
Environmental Enforcement & 
Environmental Justice Section 
New Jersey Division of Law 
25 Market Street 
P.O. Box 093 
Trenton, NJ 08625-093 
(609) 376-2789 

FOR THE ST A TE OF NORTH 
CAROLINA 

Blake Thomas 
Deputy General Counsel 
North Carolina Department of Justice 
P.O. Box 629 
Raleigh, NC 27602 
Tel. (919) 716-6414 
bthomas@ncdoj.gov 

FOR THE STATE OF VERMONT 

Nicholas F. Persampieri 
Assistant Attorney General 
Office of the Attorney General 
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6th Floor G. Mennen Williams Building 
525 W. Ottawa Street 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
Email: MorrisseauE@michigan.gov 

FOR THE STATE OF NEW JERSEY 

Dianna Shinn 
Deputy Attorney General 
Environmental Enforcement & 
Environmental Justice Section 
New Jersey Division of Law 
25 Market Street 
P.O. Box 093 
Trenton, NJ 08625-093 
(609) 376-2789 

FOR THE STATE OF NORTH 
CAROLINA 

~JY~ 
Blake Thomas 
Deputy General Counsel 
North Carolina Department of Justice 
P.O. Box 629 
Raleigh, NC 27602 
Tel. (919) 716-6414 
bthomas@ncdoj.gov 

FOR THE STATE OF VERMONT 

Nicholas F. Persampieri 
Assistant Attorney General 
Office of the Attorney General 
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6th Floor G. Mennen Williams Building 
525 W. Ottawa Street 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
Email: MorrisseauE@michigan.gov 

FOR THE STATE OF NEW JERSEY 

Dianna Shinn 
Deputy Attorney General 
Enviror.u~ental Enforcement & 
Environmental Justice Section 
New Jersey Division of Law 
25 Market Street 
P.O. Box 093 
Trenton, NJ 08625-093 
(609) 376-2789 

FOR THE STATE OF NORTH 
CAROLINA 

Blake Thomas 
Deputy General Counsel 
North Carolina Department of Justice 
P.O. Box 629 
Raleigh, NC 27602 
Tel. (919) 716-6414 
bthomas@ncdoj.gov 

FOR THE STATE OF VERMONT 

Nicholas F. Per am pier · 
Assistant Attorney General 
Office of the Attorney General 
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ON BEHALF OF STATE OF 
WASHINGTON 

Aurora R. J 'e 
Assistant Attorney General 

Confidential 

Counsel for Environmental Protection 
Washington State Attorney General's Office 
800 5th Ave Suite 2000, TB-14 
Seattle, WA 98104-3188 
Office: (206) 442-4485 
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109 State Street 
Montpelier, VT 05609-1001 
Tel. (802) 828-6902 
nick.persampieri@vermont.gov 

ON BEHALF OF ST A TE OF 
WASHINGTON 

Aurora R. Janke 
Assistant Attorney General 

Confidential 

Counsel for Environmental Protection 
Washington State Attorney General's Office 
800 5th Ave Suite 2000, TB-14 
Seattle, WA 98 104-3188 
Office: (206) 442-4485 

FOR THE STATE OF CONNECTICUT 

~ 7 
Assistant Attorney General 
Office of the Attorney General 
165 Capitol Avenue 
Hartford, CT 06106 
Tel: (860) 808-5250 
Daniel.Salton@ct.gov 
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FOR THE STATE OF NEW YORK 
 
Mihir A. Desai 
Mihir A. Desai 
Assistant Attorney General 
New York State Office of the Attorney 
General 
Environmental Protection Bureau 
28 Liberty Street, 19th Floor 
New York, NY 10005 
212-416-8478 
mihir.desai@ag.ny.gov 
 
 
FOR THE COMMONWEALTH OF 
MASSACHUSETTS 
 
 
                                                             
Matthew Ireland  
Assistant Attorney General 
Environmental Protection Division  
Office of the Attorney General  
One Ashburton Place, 18th Floor  
Boston, MA 02108 
(617) 727-2200 
 

~ 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF ANTICIPATED LITIGATION REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

The State of Illinois, by and through Attorney General Kwame Raoul, desires to 
become a Party to the attached Agreement. 

Now, therefore, counsel for the State of Illinois agrees to the terms of the 
Agreement and to deliver copies of this executed Addendum to all Parties to the 
Agreement within five business days. 

DATED: January 7, 2020 

NAME OF PARTY: STATE OF ILLINOIS 

KWAMERAOUL 
ATTORNEY GENERAL 

~l~oW, JA~IV 
Assistant Attorney General 
Matthew J. Dunn 
Chief, Environmental Enf/Asbestos Litig. Div. 
Office of the Attorney General 
Environmental Bureau 
69 W. Washington St., 18th Floor 
Chicago, IL 60602 
(312) 814-0660 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF ANTICIPATED LITIGATION REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

Minnesota, by and through its Office of the Attorney General, desires to become a 
Party to the attached Agreement. 

Now, therefore, counsel for Minnesota, agrees to the terms of the Agreement and 
to deliver copies of this executed Addendum to all Parties to the Agreement within five 
business days. 

DATED: 1-8-2020 

NAME OF PARTY: 

-- fl -- -
By: ~ 

N_a_m_e_: ,___...,.._h_C_ur_r-ie __ _ 

Title: Special Assistant Attorney General 
Address: 445 Minnesota St., Suite 1400 

St. Paul, MN 55101 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF ANTICIPATED LITIGATION REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

The State of Rhode Island by and through Attorney General Peter F.Neronha, 
desires to become a Party to the attached Agreement. 

Now, therefore, counsel for Rhode Island, agrees to the terms of the Agreement 
and to deliver copies of this executed Addendum to all Parties to the Agreement within 
five business days. 

DATED: / /q/ Zo,?j:J 

NAME OF PARTY: 
STATE OF RHODE ISLAND 
By: Peter . Neronha, Atto ey General 

By: -fl'==-'--!· -'-----1-1----1-Ac-+-----L--1---1 

Greg rylS. 
Specia ~ssistant Attorney Gen ral 
150 South Main Street 
Providence, RI 02903 
Tel. (401) 274-4400 
gschultz@riag.ri.gov 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF ANTICIPATED LITIGATION REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR 'fHE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

The State of Oregon, by and through the Office of the Attorney General, desires 
to become a Party to the attached Agreement. 

Now, therefore, counsel for the State of Oregon, agrees to the terms of the 
Agreement and to deliver copies of this executed Addendum to all Parties to the 
Agreement within five business days. 

DATED: January 13, 2020 

NAME OF PARTY: STATE OF OREGON 

By:~~ 
Name: Steve Novick 
Title: Special Assistant Attorney General 
Address: 100 SW Market, Portland, OR 97201 

8 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF ANTICIPATED LITIGATION REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

The State of Maryland, by and through Steven J. Goldstein, desires to become a 
Party to the attached Agreement. 

Now, therefore, counsel for the State of Maryland, agrees to the terms of the 
Agreement and to deliver copies of this executed Addendum to all Parties to the 
Agreement within five business days. 

DATED: January 15, 2020 

NAME OF PARTY: State of Maryland 

,/ o/u Y.-~ ~ ===::....:; 
By: ., . L (_ ,"::.:?:::: 

Name: Steven J. Goldstein 
Title: Special Assistant Attorney General 
Address: 200 Saint Paul Place, 20th Floor 

Baltimore, MD 21202 

8 
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ADDENDUM 
 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF ANTICIPATED LITIGATION REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

 
 THE STATE OF DELAWARE, by and through CHRISTIAN DOUGLAS 
WRIGHT, desires to become a Party to the attached Agreement. 
 
 Now, therefore, counsel for THE STATE OF DELAWARE agrees to the terms of 
the Agreement and to deliver copies of this executed Addendum to all Parties to the 
Agreement within five business days. 
 
 
DATED: ________________ 
 
 
NAME OF PARTY:  STATE OF DELAWARE 
 
 
 
By: _____________________ 
     Name:  Christian Douglas Wright 
     Title:  Director of Impact Litigation 

Address:  Delaware Department of Justice; 820 N. French Street, 5th Floor; 
Wilmington, DE 19801 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF ANTICIPATED LITIGATION REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

,A, v[.,J P..:,>L~ 
Pc~", ✓/ v, ,..·;,..__ , by and thro{igh ___ , desires to become a Party to the 

attached AgreJment. 

Now, therefore, counsel for pf,,. ,,,y !..-,~. , , agrees to the terms of the 
Agreement and to deliver copies of this executed Addendum to all Parties to the 
Agreement within five business days. 

DATED: 

By: b fl_;-------
~ ;, ,,vL.rv I F, ·.,,,, 4 -
Title: Ct. ,y f'- Pr,/" f-7 lf-{h ,,-_.-~-
Address: / (, O l) t4-,-.v( J +- ✓ 

J,.;4- J 00 

;/ t,,, / c-L ?,, t. , / /' 4 
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PRIVILEGED & CONFIDENTIAL

COMMON INTEREST AGREEMENT REGARDING THE SHARING OF

INFORMATION IN SUPPORT OF REGARDING

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL

PETROLEUM RESERVE IN ALASKA

The parties to this common interest agreement ( the " Agreement"), specifically the

States of California, Washington, Connecticut, Vermont, New Jersey, 
New York, and and the Commonwealth of Massachusetts, and any other State, 
municipality, or other governmental entity that completes the attached Addendum
collectively " Parties"), anticipate participating in

administrative proceedings addressing the U. S. 
Bureau of Land Management' s (" BLM") proposal to revise its Integrated Activity Plan
for the National Petroleum Reserve in Alaska (" Revised Reserve Plan"). 

The Parties to this Agreement have a common interest in advocating the Parties' 
interests in administrative proceedings concerning any federal proposals, 
actions, rules, or regulations that are unlawful or that affect the Parties' interests. Any
unlawful, improper, or imprudent assessment of the environmental impacts of oil and gas

development in the National Petroleum Reserve would adversely affect the Parties' 
natural resources, environment, and economies, and may require the expenditure of state
resources related to those impacts. 

Participating in administrative proceedings and
regarding the Revised Reserve Plan has required and will continue to require the sharing
of information, legal analyses, draft comments, and other documents among the Parties. 
The Parties wish to pursue their common interest by exchanging privileged materials, 
while avoiding any waiver of the privileged nature of those privileged materials. The
Parties agree to share information for the purpose of advancing their common interest, to
keep such information and materials confidential, and to protect any privileges attaching
to such information and materials to the extent authorized by law. The Parties also agree
that the sharing of information, both written and oral, among their governing boards, 
staff, management, consultants, experts, clients, and counsel will further their common

objectives. 

Both federal and state law provide for the sharing of confidential and/ or
privileged information' among those with common interests during the course of and in
anticipation of litigation, without a waiver of any otherwise applicable privileges, 
protections, immunities, and exemptions from disclosure, so that the claims and defenses

of the parties may be thoroughly investigated and prepared without giving undue
advantage to the opposing side. Maintaining such confidentiality is necessary for the
accomplishment of the Parties' objectives with respect to the Revised Reserve Plan. This

document sets forth the agreement under which the Parties and their respective governing
boards, staff, management, consultants, experts, clients, and counsel will manage and

Information," as used in this Agreement, is defined below. 
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protect confidential and/ or privileged information shared and exchanged in drafting
comments and preparing for any future litigation regarding the Revised Reserve Plan. 

THEREFORE, the Parties to this Agreement, through their duly authorized
undersigned counsel, hereby agree to the following, effective as of the date below, 
regardless of when signed. 

1. Parties. The Parties to this Agreement are the States of California, 

Washington, Connecticut, Vermont, New Jersey, New York, and and
the Commonwealth of Massachusetts, and any other State, municipality, or other
governmental entity that completes the attached Addendum and circulating a copy to all
Parties, as set forth in paragraph 11. 

2. Purpose. The Parties share common interests and goals in opposing the
Revised Reserve Plan and their opposition to the Revised Reserve Plan presents common

issues of fact and law. The Parties recognize that the sharing and disclosure of privileged
and confidential information among them is essential to the pursuit of their common
interest in this matter. The purpose of this Agreement is to ensure that the privileged

and/ or confidential information shared will be used for developing an efficient joint
challenge, including through drafting public comments and the

and that this privileged and/ or confidential information will not be disclosed to
third parties or otherwise disclosed such that any privileges or other basis for
confidentiality attached to these communications and documents are waived. 

3. " Information," as used in this Agreement, refers to any and all
documents, materials, information, and communications, whether oral or written, 

electronic or paper. " Information" includes, but is not limited to, documents, materials, 

information, and communications exchanged among the Parties' governing boards, staff, 
management, consultants, experts, clients, and/ or counsel. 

4. " Confidential and/ or privileged information" is information provided

by or exchanged between one Party and another with the expectation of confidentiality
and which is subject to one or more applicable privileges, protections, immunities, or

exemptions from disclosure, including but not limited to, the attorney- client, attorney
work product, deliberative process, and official information privileges and protections. 

Confidential and/ or privileged information" shall include information provided by or
exchanged between the Parties prior to the execution of this agreement. The signing of
this Agreement shall not waive any applicable privilege, protection, immunity or
exemption from disclosure or otherwise affect the status of "confidential and/ or

privileged information" exchanged prior to the signing of this Agreement by the Parties. 

5. " Common Interest Privilege," as used in this agreement means the

privilege arising from the common interests of the Parties in preparing for and conducting
a challenge to the Revised Reserve Plan, including but not limited to the common interest
privilege recognized in cases such as Schaeffler v. United States, 806 F. 3d 34, 40- 41 ( 2d

Cir. 2015); Waller v. Financial Corp. of America, 828 F. 2d 579, 583, n. 7 ( 9th Cir. 1987); 
Hunydee v. United States, 355 F. 2d 183 ( 9th Cir. 1965); Continental Oil Company v. 
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United States, 330 F. 2d 347 ( 9th Cir. 1964); Mineba Co. v. Pabst, 228 F. R.D. 13, 15

D. D. C. 2005); Ken' s Foods, Inc. v. Ken' s Steak House, Inc., 213 F. R. D. 89, 93- 94 ( D. 

Mass. 2002); Hanover Ins. Co. v. Rapo & Jepsen Ins. Serv., Inc., 870 N. E. 2d 1105, 1109

Mass. 2007); Raytheon Company v. Superior Court, 208 Cal. App. 3d 683 ( 1989); Ins. 

Co. ofNo. America v. Superior Court, 108 Cal. App. 3d 758, 765, n. I ( 1980); and in
Federal Rule of Evidence 501. 

To avoid misunderstandings or inadvertent disclosure, all documents exchanged pursuant

to this agreement should bear the legend " Confidential — Protected by Common
Interest Privilege" or words to that effect. However, the absence of such a legend shall

not waive any privilege or protection available under this agreement or otherwise. In

addition, any Party may, where appropriate, also label documents exchanged pursuant to
this agreement with other appropriate legends, such as, for example, " Attorney -Client
Privileged" or " Attorney Work Product." Oral communications among the Parties shall
be deemed confidential and protected under this agreement when discussing matters
related to the Revised Reserve Plan. 

6. Non -Disclosure. The Parties agree to protect all communications and

documents exchanged among them regarding their challenge to the Revised Reserve
Plan, regardless of whether such communications or document exchanges occurred

before or after the effective date of this Agreement, as confidential and privileged to the

maximum extent allowable under applicable law, based upon all applicable privileges

including, but not limited to, the attorney- client privilege, attorney work -product
protections, joint defense privilege, and governmental privileges including, but not
limited to, the deliberative process privilege where applicable ( hereinafter " Protected

Information"). Pursuant to this Agreement, rights in the confidentiality of Protected
Information, and the confidences attached thereto, have not and will not be waived except

as provided in paragraph 7 of the Agreement. Any inadvertent disclosure of Protected
Information that is inconsistent with this Agreement shall not waive any privilege
applicable to such Protected Information. 

7. Use of Protected Information. Protected Information is to be used by the
recipient of the information solely in connection with preparing and presenting the Parties' 
positions regarding the Revised Reserve Plan. Protected Information may not be shared by a
recipient with any non- party to this agreement without prior written waiver from all parties to
this Agreement, unless the relevant party determines that disclosure is: ( i) required by applicable
law, and ( ii) not otherwise covered by paragraph 8, infra, concerning Requests for Release and/ or
Disclosure. If the relevant party determines the disclosure is required by applicable law and not
otherwise covered by paragraph 8, infra, then it agrees to use its best efforts, as permitted by
applicable law, to provide notice at least seven calendar days in advance, to all parties to this

Agreement prior to disclosure. 

8. Requests for Release and/ or Disclosure. The Parties agree and acknowledge

that each Party is subject to freedom of information or public records laws, and that nothing in
this Agreement is intended to alter or limit the disclosure requirements of such laws. A Party
who receives a request from a nonparty to release, disclose, discuss, or obtain access to any
information, including Protected Information ( whether by way of a subpoena, discovery request, 
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or request under any federal or state statute) shall use its best efforts, as permitted by applicable
law, to provide notice, at least seven calendar days prior to the date on which response to such

request is due, to all parties to this Agreement. Unless the other Parties consent to disclosure or

release of Protected Information, the Party receiving the request for disclosure shall assert, to the
extent authorized by law, and subject to any mandatory disclosure laws or court orders, all
relevant and applicable privileges and other objections that the Party receiving the request
determines are relevant and applicable to the disclosure of such information. 

9. No Agency or Additional Attorney -Client Relationships. This
Agreement shall not create any agency or similar relationship among the Parties. Nor
shall this Agreement alter the existing attorney- client relationships among the Parties or
create any new attorney- client relationships. No Party shall have authority to waive any
applicable privilege or other confidentiality protection on behalf of any other Party; nor
shall any waiver of an applicable privilege or protection by the conduct of any Party be
construed to apply to any other Party. Nothing in this Agreement is intended or shall be
construed to obligate any of the Parties to disclose or share any information or material
relating to their challenge to the Revised Reserve Plan. 

10. Enforcement. The Parties agree that a breach of a provision of this

Agreement by a Party may cause irreparable harm to the other Parties and therefore agree
that injunctive relief is the appropriate means to enforce this Agreement. No Party shall
be subject to any claim for damages as a result of a breach of this Agreement. 

11. Modification. It is agreed that any modifications to this Agreement shall
be in writing and signed by all Parties. The inclusion of additional states, municipalities, 
or other governmental entities to this Agreement shall not be considered a modification

and shall be accomplished by having the new party execute the attached Addendum and
distribute a copy to all Parties; provided, however, that if any existing party to this
Agreement provides written notice of its objection within five business days of receipt of

notice of the prospective party' s execution of such Addendum, the execution of the
Addendum by the prospective party shall be considered a Modification requiring the
signature of all Parties in order to become effective. 

12. Integration. This written Agreement memorializes the entirety of the
Parties' pre- existing oral agreement regarding the confidentiality of their
communications. It is agreed that this Agreement itself, any amendments thereto, and all
discussions among the Parties related to the Agreement are themselves subject to the
attorney- client privilege, common interest privilege, and work product doctrine. 

13. Termination. Any Party to the Agreement may terminate this Agreement upon
written notice to the other Parties. In such instance, the terminating Party and its counsel will
continue to be bound by this Agreement with regard to any Protected Information received prior
to the termination. 

14. Severability. If any provision of this Agreement is determined by a court of
competent jurisdiction to be invalid, in whole or in part, such determination shall not affect the

validity of any other provision of this Agreement. 
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15. Nondisqualification Agreement. The Parties agree that nq Party or attorney for
a Party to this Agreement may attempt to use, in any other legal proceeding or cause, either the
fact of the Agreement or any information learned as a result of this Defense as a reason to
disqualify any other lawyer or law firm acting as counsel in the above -captioned case from
acting as legal counsel in any other legal matter or proceeding. 

16. Counterparts. This Agreement may be executed in counterparts. 

1 7. Effective Date. This Agreement becomes effective on the last date of

execution by the Parties. This Agreement becomes effective as to any additional party on
the date such party executes the attached Addendum. All of the Parties' communications
with each other concerning the Defense made prior to execution of this Agreement are
fully subject to this Agreement. 

It is so AGREED. 

Dated: January, 2020 FOR THJ,-S. ATE OF CALIFORNIA

Joshu ' .. Purtl

D . uty Attorney General
David A. Zonana

Supervising Deputy Attorney General
California Department of Justice

15. 15 Clay Street, 20th Floor
Oakland, CA 94612

Tel. ( 510)- 879- 0098

joshua. purtle@doj. ca. govdoj. ca. gov

5
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the date such party executes the attached Addendum. All of the Parties' communications
with each other concerning the Defense made prior to execution of this Agreement are
fully subject to this Agreement. 

It is so AGREED. 

Dated: January _, 2020 FOR THE STATE OF CALIFORNIA

Joshua R. Purtle

Deputy Attorney General
David A. Zonana

Supervising Deputy Attorney General
California Department of Justice

1515 Clay Street, 20th Floor
Oakland, CA 94612

Tel. ( 510)- 879- 0098

joshua. purtle@doj. ca.gov

FOR THE STATE OF NEW JERSEY

5
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FORTHE STATE OF NEW JERSEY

Dianna Shinn

Deputy Attorney General
Environmental Enforcement & 

Environmental Justice Section

New Jersey Division of Law
25 Market Street

P. O. Box 093

Trenton, NJ 08625- 093

609) 376- 2789

FOR THE STATE OF VERMONT

Nicholas F. Persampieri

Assistant Attorney General

Office of the Attorney General
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FOR THE STATE OF NEW JERSEY

Dianna Shinn

Deputy Attorney General
Environmental Enforcement & 

Environmental Justice Section

New Jersey Division of Law
25 Market Street
P. O. Box 093

Trenton, NJ 08625- 093

609) 376- 2789

FOR THE STATE OF VERMONT

Nicholas F. Persampieri

Assistant Attorney General
Office of the Attorney General

6
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FOR THE STATE OF NEW JERSEY

Dianna Shinn

Deputy Attorney General
Environmental Enforcement & 

Environmental Justice Section

New Jersey Division of Law
25 Market Street

P. O. Box 093

Trenton, NJ 08625- 093

609) 376- 2789

FOR THE STATE OF VERMONT

Nicholas F. Per ampler

Assistant Attorney General

Office of the Attorney General

6
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ON BEHALF OF STATE OF

WASHINGTON

Aurora R. J. e

Assistant Attorney General
Counsel for Environmental Protection. 

Washington State Attorney General' s Office
800 5th Ave Suite 2000, TB -14

Seattle, WA 98104- 3188

Office: ( 206) 442- 4485

7
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109 State Street

Montpelier, VT 05609- 1001

Tel. ( 802) 828- 6902

nick.persampieri@vermont.gov

ON BEHALF OF STATE OF

WASHINGTON • 

Aurora R. Janke

Assistant Attorney General
Counsel for Environmental Protection

Washington State Attorney General' s Office
800 5th Ave Suite 2000, TB -14

Seattle, WA 98104- 3188

Office: ( 206) 442- 4485

FOR THE STATE OF CONNECTICUT

diel M. Salton

Assistant Attorney General
Office of the Attorney General
165 Capitol Avenue

Hartford, CT 06106

Tel: ( 860) 808- 5250

Daniel. Salton@ct. govct. gov

7
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FOR THE STATE OF NEW YORK

Mihir A. Desai

Mihir A. Desai

Assistant Attorney General
New York State Office of the Attorney
General

Environmental Protection Bureau

28 Liberty Street, 19th Floor
New York, NY 10005

212- 416- 8478

mihir. desai@ag. ny. gov

FOR THE COMMONWEALTH OF

MASSACHUSETTS

Matthew` lreland

Assistant Attorney General
Environmental Protection Division

Office of the Attorney General
One Ashburton Place, 18th Floor

Boston, MA 02108

617) 727- 2200

8
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ADDENDUM

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF
INFORMATION IN SUPPORT OF REGARDING

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL
PETROLEUM RESERVE IN ALASKA

The State of Illinois, by and through Attorney General Kwame Raoul, desires to
become a Party to the attached Agreement. 

Now, therefore, counsel for the State of Illinois agrees to the terms of the
Agreement and to deliver copies of this executed Addendum to all Parties to the
Agreement within five business days. 

DATED: January 7, 2020

NAME OF PARTY: STATE OF ILLINOIS

KWAME RAOUL

ATTORNEY GENERAL

By: 
JASON E. JAMS

Assistant Attorney General
Matthew J. Dunn

Chief Environmental Enf./Asbestos Litig. Div. 
Office of the Attorney General
Environmental Bureau
69 W. Washington St., 18` h Floor
Chicago, IL 60602
312) 814- 0660

6
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ADDENDUM

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF

INFORMATION IN SUPPORT OF REGARDING

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL

PETROLEUM RESERVE IN ALASKA

Minnesota, by and through its Office of the Attorney General, desires to become a
Party to the attached Agreement. 

Now, therefore, counsel for Minnesota, agrees to the terms of the Agreement and

to deliver copies of this executed Addendum to all Parties to the Agreement within five

business days. 

DATED: 1- 8- 2020

NAME OF PARTY: 

By: 
Name:. et rh Currie

Title: Special Assistant Attorney General
Address: 445 Minnesota St., Suite 1400

St. Paul, MN 55101

8
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ADDENDUM

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF

INFORMATION IN SUPPORT OF REGARDING

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL

PETROLEUM RESERVE IN ALASKA

The by and through Attorney General
desires to become a Party to the attached Agreement. 

Now, therefore, counsel for agrees to the terms of the Agreement

and to deliver copies of this executed Addendum to all Parties to the Agreement within
five business days. 

NAME OF PARTY: 

By: 

By: 

8
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ADDENDUM

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF

INFORMATION IN SUPPORT OF REGARDING

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL

PETROLEUM RESERVE IN ALASKA

The State of Oregon, by and through the Office of the Attorney General, desires
to become a Party to the attached Agreement. 

Now, therefore, counsel for the State of Oregon, agrees to the terms of the
Agreement and to deliver copies of this executed Addendum to all Parties. to the

Agreement within five business days. 

DATED: January 13, 2020

NAME OF PARTY: STATE OF OREGON

By: 
Name: Steve Novick

Title: Special Assistant Attorney General
Address: 100 SW Market, Portland, OR 97201

8
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ADDENDUM

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF

INFORMATION IN SUPPORT OF REGARDING

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL

PETROLEUM RESERVE IN ALASKA

The State of Maryland, by and through Steven J. Goldstein, desires to become a
Party to the attached Agreement. 

Now, therefore, counsel for the State of Maryland, agrees to the Terms of the
Agreement and to deliver copies of this executed Addendum to all Parties to the
Agreement within five business days. 

DATED: January 15, 2020

NAME OF PARTY: State of Maryland

By: 
Name: Steven J. Goldstein

Title: Special Assistant Attorney General
Address: 200 Saint Paul Place, 20th Floor

Baltimore, MD 21202

8



xecution Copy 01/ 07/ 2020 Confidential

ADDENDUM

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF

INFORMATION IN SUPPORT OF REGARDING

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL

PETROLEUM RESERVE IN ALASKA

THE STATE OF DELAWARE, by and through CHRISTIAN DOUGLAS
WRIGHT, desires to become a Party to the attached Agreement. 

Now, therefore, counsel for THE STATE OF DELAWARE agrees to the terms of

the Agreement and to deliver copies of this executed Addendum to all Parties to the

Agreement within five business days. 

NAME OF PARTY: STATE OF DELAWARE

ame: Christian Douglas Wrht

Title: Director of Impact Litib. tion
Address: Delaware Department of Justice; 820 N. French Street, 5th Floor; 

Wilmington, DE 19801
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ADDENDUM

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF

INFORMATION IN SUPPORT OF REGARDING
PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL

PETROLEUM RESERVE IN ALASKA

by and through , desires to become a Party to the
attached Agreement. 

Now, therefore, counsel for agrees to the terms of the

Agreement and to deliver copies of this executed Addendum to all Parties to the

Agreement within five business days. 

DATED: 
612

NAME OF PARTY: " 

By: 
Name: 

8
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PRIVILEGED & CONFIDENTIAL 

COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

The parties to this common interest agreement (the "Agreement"), specifically the 
States of California, , Washington, Connecticut, Vermont, New Jersey, 
New York, and and the Commonwealth of Massachusetts, and any other State, 
municipality, or other governmental entity that completes the attached Addendum 
( collectively "Parties"), anticipate participating 1n 
administrative proceedings addressing the U.S. 
Bureau of Land Management's ("BLM") proposal to revise its Integrated Activity Plan 
for the National Petroleum Reserve in Alaska ("Revised Reserve Plan"). 

The Parties to this Agreement have a common interest in advocating the Parties' 
interests in administrative proceedings concerning any federal proposals, 
actions, rules, or regulations that are unlawful or that affect the Parties' interests. Any 
unlawful, improper, or imprudent assessment of the environmental impacts of oil and gas 
development in the National Petroleum Reserve would adversely affect the Parties' 
natural resources, environment, and economies, and may require the expenditure of state 
resources related to those impacts. 

Participating in administrative proceedings and 
regarding the Revised Reserve Plan has required and will continue to require the sharing 
of information, legal analyses, draft comments, and other documents among the Parties. 
The Parties wish to pursue their common interest by exchanging privileged materials, 
while avoiding any waiver of the privileged nature of those privileged materials. The 
Parties agree to share information for the purpose of advancing their common interest, to 
keep such information and materials confidential, and to protect any privileges attaching 
to such information and materials to the extent authorized by law. The Parties also agree 
that the sharing of information, both written and oral, among their governing boards, 
staff, management, consultants, experts, clients, and counsel will further their common 
objectives. 

Both federal and state law provide for the sharing of confidential and/or 
privileged information 1 among those with common interests during the course of and in 
anticipation of litigation, without a waiver of any otherwise applicable privileges, 
protections, immunities, and exemptions from disclosure, so that the claims and defenses 
of the parties may be thoroughly investigated and prepared without giving undue 
advantage to the opposing side. Maintaining such confidentiality is necessary for the 
accomplishment of the Parties' objectives with respect to the Revised Reserve Plan. This 
document sets forth the agreement under which the Parties and their respective governing 
boards, staff, management, consultants, experts, clients, and counsel will manage and 

1 "Information," as used in this Agreement , is defined below. 

1 
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protect confidential and/or privileged info1mation shared and exchanged in drafting 
comments and preparing for any future litigation regarding the Revised Reserve Plan. 

THEREFORE , the Pru.ties to this Agreement , through their duly authorized 
undersigned counsel , hereby agree to the following , effective as of the date below , 
regru.·dless of when signed . 

1. Parties. The Pru.ties to this Agreement ru.·e the States of Califo1nia , 
, Washington , Connecticut , Vermont , New Jersey , New York , and 

the Commonwealth of Massachusetts , and any other State , municipality, or other 
governmental entity that completes the attached Addendum and circulating a copy to all 
Pru.ties, as set forth in paragraph 11. 

2. Purpose. The Parties share common interests and goals in opposing the 
Revised Reserve Plan and their opposi tion to the Revised Reserve Plan presents common 
issues of fact and law. The Pru.ties recognize that the sharing and disclosure of privileged 
and confidential info1mation a1nong them is essential to the pursuit of their common 
interest in this matter. The purpose of this Agreement is to ensure that the privileged 
and/ or confidential inf 01mation shru.·ed will be used for develo in an efficient · oint 
challen e, including through drafting public comments and 

, and that this privileged and/or confidential info1mation will not be disclosed to 
third parties or othe1wise disclosed such that any privileges or other basis for 
confidentiality attached to these communications and documents ru.·e waived. 

3. "Information ," as used in this Agreement , refers to any and all 
documents , materials , info1mation , and communications , whether oral or written , 
electronic or paper. "Info1mation " includes , but is not limited to, documents , materials , 
inf 01mation , and communications exchanged among the Parties' gove1ning boards , staff , 
management , consultants , experts , clients , and/or counsel. 

4. "Confidential and/or privileged information " is information provided 
by or exchanged between one Pru.ty and another with the expectation of confidentiality 
and which is subject to one or more applicable privileges , protections , immunities , or 
exemptions from disclosure , including but not limited to , the attorney-client , attorney 
work product , deliberative process , and official information privileges and protections. 
"Confidential and/or privileged info1mation " shall include info1mation provided by or 
exchanged between the Parties prior to the execution of this agreement. The signin g of 
this Agreement shall not waive any applicab le privilege , protection , immuni ty or 
exemption from disclosure or othe1wise affect the status of "confidential and/or 
privileged information " exchanged prior to the signing of this Agreement by the Pa1iies. 

5. "Common Interest Privilege " as used in this agreement means the 
privilege ru.·ising from the common interests of the Pru.ties in prepru.mg for and conducting 
a challenge to the Revised Reserve Plan , including but not limited to the common interest 
privilege recognized in cases such as Schaeffler v. United States , 806 F.3d 34, 40-41 (2d 
Cir. 2015)· Waller v. Financial Corp. of A,nerica , 828 F .2d 579, 583, n .7 (9th Cir. 1987)· 
Hunydee v. United States , 355 F.2d 183 (9th Cir. 1965) · Continental Oil Co,npany v. 

2 
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United States, 330 F.2d 347 (9th Cir. 1964); Mineba Co. v. Pabst, 228 F.R.D. 13, 15 
(D.D.C. 2005); Ken's Foods, Inc. v. Ken's Steak House, Inc., 213 F.R.D. 89, 93-94 (D. 
Mass. 2002); Hanover Ins. Co. v. Rapa & Jepsen Ins. Serv., Inc., 870 N.E.2d 1105, 1109 
(Mass. 2007); Raytheon Company v. Superior Court, 208 Cal.App.3d 683 (1989); Ins. 
Co. of No. America v. Superior Court, 108 Cal.App.3d 758, 765, n. l (1980);and in 
Federal Rule of Evidence 501. 

To avoid misunderstandings or inadvertent disclosure, all documents exchanged pursuant 
to this agreement should bear the legend "Confidential - Protected by Common 
Interest Privilege" or words to that effect. However, the absence of such a legend shall 
not waive any privilege or protection available under this agreement or otherwise. In 
addition, any Party may, where appropriate, also label documents exchanged pursuant to 
this agreement with other appropriate legends, such as, for example, "Attorney-Client 
Privileged" or "Attorney Work Product." Oral communications among the Parties shall 
be deemed confidential and protected under this agreement when discussing matters 
related to the Revised Reserve Plan. 

6. Non-Disclosure. The Parties agree to protect all communications and 
documents exchanged among them regarding their challenge to the Revised Reserve 
Plan, regardless of whether such communications or document exchanges occurred 
before or after the effective date of this Agreement, as confidential and privileged to the 
maximum extent allowable under applicable law, based upon all applicable privileges 
including, but not limited to, the attorney-client privilege, attorney work-product 
protections, joint defense privilege, and governmental privileges including, but not 
limited to, the deliberative process privilege where applicable (hereinafter "Protected 
Information"). Pursuant to this Agreement, rights in the confidentiality of Protected 
Information, and the confidences attached thereto, have not and will not be waived except 
as provided in paragraph 7 of the Agreement. Any inadvertent disclosure of Protected 
Information that is inconsistent with this Agreement shall not waive any privilege 
applicable to such Protected Information. 

7. Use of Protected Information. Protected Information is to be used by the 
recipient of the information solely in connection with preparing and presenting the Parties' 
positions regarding the Revised Reserve Plan. Protected Information may not be shared by a 
recipient with any non-party to this agreement without prior written waiver from all parties to 
this Agreement, unless the relevant party determines that disclosure is: (i) required by applicable 
law, and (ii) not otherwise covered by paragraph 8, infra, concerning Requests for Release and/or 
Disclosure. If the relevant party determines the disclosure is required by applicable law and not 
otherwise covered by paragraph 8, infra, then it agrees to use its best efforts, as permitted by 
applicable law, to provide notice at least seven calendar days in advance, to all parties to this 
Agreement prior to disclosure. 

8. Requests for Release and/or Disclosure. The Parties agree and acknowledge 
that each Party is subject to freedom of information or public records laws, and that nothing in 
this Agreement is intended to alter or limit the disclosure requirements of such laws. A Party 
who receives a request from a nonparty to release, disclose, discuss, or obtain access to any 
information, including Protected Information (whether by way of a subpoena, discovery request, 

3 
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or request under any federal or state statute) shall use its best efforts, as permitted by applicable 
law, to provide notice, at least seven calendar days prior to the date on which response to such 
request is due, to all parties to this Agreement. Unless the other Parties consent to disclosure or 
release of Protected Information, the Party receiving the request for disclosure shall assert, to the 
extent authorized by law, and subject to any mandatory disclosure laws or court orders, all 
relevant and applicable privileges and other objections that the Party receiving the request 
determines are relevant and applicable to the disclosure of such information. 

9. No Agency or Additional Attorney-Client Relationships. This 
Agreement shall not create any agency or similar relationship among the Parties. Nor 
shall this Agreement alter the existing attorney-client relationships among the Parties or 
create any new attorney-client relationships. No Party shall have authority to waive any 
applicable privilege or other confidentiality protection on behalf of any other Party; nor 
shall any waiver of an applicable privilege or protection by the conduct of any Party be 
construed to apply to any other Party. Nothing in this Agreement is intended or shall be 
construed to obligate any of the Parties to disclose or share any information or material 
relating to their challenge to the Revised Reserve Plan. 

10. Enforcement. The Parties agree that a breach of a provision of this 
Agreement by a Party may cause irreparable harm to the other Parties and therefore agree 
that injunctive relief is the appropriate means to enforce this Agreement. No Party shall 
be subject to any claim for damages as a result of a breach of this Agreement. 

11. Modification. It is agreed that any modifications to this Agreement shall 
be in writing and signed by all Parties. The inclusion of additional states, municipalities, 
or other governmental entities to this Agreement shall not be considered a modification 
and shall be accomplished by having the new party execute the attached Addendum and 
distribute a copy to all Parties; provided, however, that if any existing party to this 
Agreement provides written notice of its objection within five business days of receipt of 
notice of the prospective party's execution of such Addendum, the execution of the 
Addendum by the prospective party shall be considered a Modification requiring the 
signature of all Parties in order to become effective. 

12. Integration. This written Agreement memorializes the entirety of the 
Parties' pre-existing oral agreement regarding the confidentiality of their 
communications. It is agreed that this Agreement itself, any amendments thereto, and all 
discussions among the Parties related to the Agreement are themselves subject to the 
attorney-client privilege, common interest privilege, and work product doctrine. 

13. Termination. Any Party to the Agreement may terminate this Agreement upon 
written notice to the other Parties. In such instance, the terminating Party and its counsel will 
continue to be bound by this Agreement with regard to any Protected Information received prior 
to the termination. 

14. Severability. If any provision of this Agreement is determined by a court of 
competent jurisdiction to be invalid, in whole or in part, such determination shall not affect the 
validity of any other provision of this Agreement. 

4 
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15. Non disqualification Agreement. The Parties agree that no Party or attorney for 
a Party to this Agreement may attempt to use, in any other legal proceeding or cause, either the 
fact of the Agreement or any information learned as a result of this Defense as a reason to 
disqualify any other lawyer or law firm acting as counsel in the above-captioned case from 
acting as legal counsel in any other legal matter or proceeding. 

16. Counterparts. This Agreement may be executed in counterparts. 

17. Effective Date. This Agreement becomes effective on the last date of 
execution by the Parties. This Agreement becomes effective as to any additional party on 
the date such party executes the attached Addendun1. All of the Parties' comn1unications 
with each other concerning the Defense made prior to execution of this Agreement are 
fully subject to this Agreement. 

It is so AGREED. 

Dated: January 22.,t, 2020 

D uty Attorney General 
avid A. Zonana 

Supervising Deputy Attorney General 
California Department of Justice 
1515 Clay Street, 20th Floor 
Oakland, CA 94612 
Tel. (510)-879-0098 
joshua.purtle@doj.ca.gov 
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the date such party executes the attached Addendum. All of the Part ies ' commun ications 
with each other concerning the Defense made prior to execution of this Agreement are 
fully subject to this Agreement. 

It is so AGREED. 

Dated: January _ , 2020 FOR THE STATE OF CALIFORNIA 

Joshua R. Purtle 
Deputy Attorney Genera l 
David A. Zonana 
Supervising Deputy Attorney General 
California Department of Justice 
1515 Clay Street, 20th Floor 
Oakland, CA 94612 
Tel. (510)-879-0098 
joshua.purt le@doj .ca.gov 

FOR THE STATE OF NEW JERSEY 
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FOR 1'HE ST A TE OF NEW JERSEY 

~~-~ 
Dianna Shinn 
Deputy Attotncy General 
Environmental Enforcen1cnt & 
Environmental Justice Section 
Ncvv Jersey Division of Law 
25 tvlarket Street 
P.O. Box 093 
Trenton NJ 08625-093 
(609) 376-2789 

FOJ~ Tl-IE ST ATE OF VERl\tlON 'f 

icholas F. Persan1pieri 
Assi tant Attorney General 
Office of the 1-\ttorney General 
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FOR THE STATE OF NEW JERSEY 

Dianna Shinn 
Deputy Attorney General 
Environmental Enforcement & 
Environmental Justice Section 
New Jersey Division of Law 
25 Market Street 
P.O. Box 093 
Trenton, NJ 08625-093 
(609) 376-2789 

FORTHESTATEOFVERMONT 

Nicholas F. Persampieri 
Assistant Attorney General 
Office of the Attorney General 

6 
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FOR THE ST ATE OF NEW JERSEY 

Dianna Shinn 
Deputy Attorney General 
Environmenta l Enforcement & 
Environmental Justice Section 
New Jersey Division of Law 
25 Market Street 
P .O. Box 093 
Trenton , NJ 08625-093 
(609) 376-2789 

FOR THE STATE OF VERMONT 

.-1 
i 

Nicholas F. Per arnpie 
Assistant Attorney General 
Office of the Attorney General 
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ON BEHALF OF STATE OF 
WASHINGTON 

Aurora R. J e 
Assistant Attorney General 

Confidential 

Counsel for Environmental Protection 
Washington State Attorney General's Office 
800 5th Ave Suite 2000, TB-14 
Seattle, WA 98104-3188 
Office: (206) 442-4485 
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109 State Street 
Montpelier, VT 05609-1001 
Tel. (802) 828-6902 
nick.persampieri@vermont.gov 

ON BEHALF OF ST A TE OF 
WASHINGTON 

Aurora R. Janke 
Assistant Attorney General 

Confidential 

Counsel for Envirorunental Protection 
Washington State Attorney General's Office 
800 5th Ave Suite 2000, TB-14 
Seattle, WA 98 104-3188 
Office: (206) 442-4485 

FOR THE STATE OF CONNECTICUT 

Assistant Attorney General 
Office of the Attorney General 
165 Capitol A venue 
Hartford, CT 06106 
Tel: (860) 808-5250 
Daniel. Salton@ct.gov 
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FOR THE STATE OF NEW YORK 

Mihir A. Desai 
Mihir A. Desai 
Assistant Attorney General 
New York State Office of the Attorney 
General 
Environmental Protection Bureau 
28 Liberty Street, 19th Floor 
New York, NY 10005 
212-416-8478 
mihir.desai @ag.ny.gov 

FOR THE COMMONWEALTH OF 
MASSACHUSETTS 

Matthewlreland 
Assistant Attorney General 
Environmental Protection Division 
Office of the Attorney General 
One Ashburton Place, 18th Floor 
Boston, MA 02108 
(617) 727-2200 
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The State of Illinois, by and through Attorney General Kwame Raoul, desires to 
become a Party to the attached Agreement. 

Now, therefore, counsel for the State of Illinois agrees to the terms of the 
Agreement and to deliver copies of this executed Addendum to all Parties to the 
Agreement within five business days. 

DATED: January 7, 2020 

NAME OF PARTY: STATE OF ILLINOJS 

KWAMERAOUL 
ATTORNEY GENERAL 

By:'10 ~ 
JASONE.JAS 
Assistant Attorney General 
Matthew J. Dunn 
Chief, Environmental Enf./Asbestos Litig. Div. 
Office of the Attorney General 
Environmental Bureau 
69 W. Washington St., 18th Floor 
Chicago, IL 60602 
(3 12) 814-0660 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

Minnesota , by and through its Office of the Attorney General, desires to become a 
Party to the attached Agreement. 

Now, therefore, counsel for Minnesota, agrees to the terms of the Agreemen t and 
to deliver copies of this executed Addendum to all Parties to the Agreement within five 
business days. 

DATED: 1-8-2020 

NAME OF PARTY: 

By: _______ _ 
Name: · h Currie 
Title: Special Assistant Attorney General 
Address: 445 Minnesota St., Suite 1400 

St. Paul , MN 55101 
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ADDENDUM 

TO COMMO INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF REGARDING 

PROPOSED I TEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

The by and through 
desires to become a Party to the attached Agreement. 

Now, therefore , counsel for , agrees to the terms of the Agreement 
and to deliver copies of this executed Addendum to all Parties to the Agreement within 
five business days. 

DATED: 1/q/2o2o 
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ADDEND M 

TO COMMON INTEREST AGRE EMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF REGARDING 

PROPOS ED INTEGRAT ED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE I ALASKA 

The State of Oregon, by and through the Office of the Atto rney Gene ral, des ires 
to become a Party to the attached Agreemen t. 

ovv, therefore , counsel for the State of Oregon, agrees to the terms of the 
Agreement and to deliver copies of thi s executed Adden dum to all Parties to the 
Agreement within five bus iness days. 

DATED : January 13, 2020 

AME OF PARTY: STATE OF OREGO 

rune: Steve Novick 
Title : Special Assistant Attorney Genera l 
Address: 100 SW Market, Portland, OR 97201 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

The State of Maryland, by and through Steven J. Goldstein, desires to become a 
Party to the attached Agreeinent. 

Now , therefore, counsel for the State of Maryland, agrees to the terms of the 
Agreement and to deliver copies of this executed Addendwn to all Parties to the 
Agreement within five business days. 

DATED: January 15, 2020 

NAME OF PARTY: State of Maryland 

-1', -~ ~ 
By: o/rt:-;,,,.,-

Name: Steven J. Goldstein 
Title: Special Assistant Attorney General 
Address: 200 Saint Paul Place, 20th Floor 

Baltimore , MD 21202 
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ADDENDUM 

TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF REGARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM RESERVE IN ALASKA 

THE STA TE OF DELAWARE , by and through CHRISTIAN DOUGLAS 
WRIGHT , desires to become a Paiiy to the attached Agreement. 

Now , therefore , counsel for THE STATE OF DELAWARE agrees to the tenns of 
the Agreement and to deliver copies of this executed Addendum to all Parties to the 
Agreement within five business days. 

DATED: Q / (1s:/20 
NAME OF PARTY: STATE OF DELAWARE 

B ~~~::-:-~~~~~~~ 
ame: Christian Douglas wr· 

Title: Director of Impact Liti tion 
Address: Delawa1·e Department of Justice; 820 N. French Street , 5th Floor ; 
Wihnington , DE 19801 
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TO COMMON INTEREST AGREEMENT REGARDING THE SHARING OF 
INFORMATION IN SUPPORT OF GARDING 

PROPOSED INTEGRATED ACTIVITY PLAN FOR THE NATIONAL 
PETROLEUM 

by and thr 
attache 

Now, therefore, counsel for 
Agreement and to deliver copies of 
Agreement within five busine ss days. 

DATED: _ ____. __ __,..__ t I C 2 0 

NAME OF PARTY: 

8 

___ , esires to ecome a Party to the 

agrees to the terms of the 
dum to all Partie s to the 
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Wendling-Richards, Christy (AG)

From: Nessel, Dana (AG)
Sent: Wednesday, June 12, 2019 9:18 PM
To: Keenan, Kelly (AG)
Cc: Skip Pruss
Subject: Re: NYU Law School State Energy and Environment Impact Center

Sounds good to me. 

Sent from my iPhone 
 
On Jun 12, 2019, at 9:11 PM, Keenan, Kelly (AG) <KeenanK@michigan.gov> wrote: 

That is very interesting. I will see about getting something scheduled.  
 

 
From: Skip Pruss <pruss@5lakesenergy.com> 
Sent: Wednesday, June 12, 2019 5:14 PM 
To: Nessel, Dana (AG); Keenan, Kelly (AG) 
Subject: FW: NYU Law School State Energy and Environment Impact Center  
  

I’ve been in contact with David Hayes, Executive Director, NYU Law School State Energy and 
Environment Impact Center.  The non‐partisan Impact Center was founded in 2017 and supports state 
AGs in defending and promoting clean energy, climate and environmental laws and policies. 

David is keenly interested in supporting the MI AG office.  The Impact Center could assist in several 
ways. 

 The IC funds the salaries of 17 Law Fellows who serve as SAAGs in their respective states.  State 
AGs recruit and select their own Law Fellows.  (Although the program is completely transparent 
and ethical, it may engender backlash). 

 The IC has a pro bono program providing assistance to states on energy and environmental 
issues from the Impact Center’s own staff of attorneys.  The IC pays all costs associated with its 
services.   Five states have a formal agreement (attached) with the Impact Center for pro bono 
services – NY, MA, MD, MN and WA. 

 The IC serves as a clearinghouse for all AG actions including litigation, rule‐making, federal 
notices, and notice and comment opportunities.  The information posted on its website is 
always current. 

 The IC assists in coordinating multi‐state actions in concert with Mike Myers from the NY AGs 
office who hosts bi‐weekly multi‐state calls (Neil Gordon participates in the calls).  It also 
sponsors periodic networking opportunities in D.C. for state AAGs and publishes a bi‐weekly 
newsletter on energy and environmental issues. 

David and his Deputy Director Elizabeth Klein would like to come to Michigan to meet you both. 
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Prior, David was a Distinguished Visiting Lecturer at Law at Stanford Law School, Deputy Secretary and 
Chief Operating Officer of the Department of the Interior in the Obama Administration, and Deputy 
Secretary of the Interior during the Clinton Administration.   

  

  

From: David J. Hayes <david.hayes@nyu.edu>  
Sent: Wednesday, June 12, 2019 4:31 PM 
To: Skip Pruss <pruss@5lakesenergy.com> 
Subject:  

  

Skip: 

  

It was great to chat.     

  

Please do sign up for our Legally Speaking newsletter.  You can sign up here: 

  

https://nyu.us17.list‐manage.com/subscribe?u=8c3272f6ebbb6024dc1359725&id=90cd0816dc 

  

Here's our last one: 

  

https://mailchi.mp/c50e9e620251/legally‐speaking‐june‐6 
 

  

Thanks. 

  

David 

‐‐  

David J. Hayes 
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Executive Director 

State Energy & Environmental Impact Center  

1015 15th Street, NW, Suite 600 

Washington, D.C. 20005 

office: (202) 846‐0247 

cell: (202) 258‐3909 

email:  david.hayes@nyu.edu  

twitter: @djhayes01 

www.law.nyu.edu/centers/state‐impact 

  

The State Impact Center is part of the NYU School of Law  


	CIA190207 - ANWR drilling (Kieley).pdf
	CIA_ArticRefuge_-_Final with signatures.pdf
	CIA_ArticRefuge_-_Final with signatures.pdf
	CIA ArticRefuge - Final.pdf
	CIA ArticRefuge - Final
	CIA ArticRefuge - Final
	AddedPage3.4.19.pdf
	Page 1

	CIA ArticRefuge - Final
	16. Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall constitute an original hereof, and all counterparts so executed shall collectively constitute one binding agreement of the Parties, notwithstanding th...
	SigComboPages_2.27.19.pdf
	Page 1
	Page 4
	Page 6



	NC_SigPage

	Pages from 20190305115321.pdf

	Pages from 20190305154742960.pdf

	CIA Arctic Refuge CT executed addendum page.pdf

	Scanned from a Xerox Multifunction Printer.pdf

	January 2020 Alaskan Petroleum Reserve CIA from NJ.pdf
	Screen Shot 2020-07-02 at 6.30.08 PM
	Screen Shot 2020-07-02 at 6.30.14 PM
	Screen Shot 2020-07-02 at 6.30.21 PM
	Screen Shot 2020-07-02 at 6.30.28 PM
	Screen Shot 2020-07-02 at 6.30.35 PM
	Screen Shot 2020-07-02 at 6.30.44 PM
	Screen Shot 2020-07-02 at 6.30.51 PM
	Screen Shot 2020-07-02 at 6.30.58 PM
	Screen Shot 2020-07-02 at 6.31.05 PM
	Screen Shot 2020-07-02 at 6.31.12 PM
	Screen Shot 2020-07-02 at 6.31.18 PM
	Screen Shot 2020-07-02 at 6.31.25 PM
	Screen Shot 2020-07-02 at 6.31.36 PM
	Screen Shot 2020-07-02 at 6.31.42 PM
	Screen Shot 2020-07-02 at 6.31.49 PM
	Screen Shot 2020-07-02 at 6.31.55 PM
	Screen Shot 2020-07-02 at 6.32.02 PM
	Screen Shot 2020-07-02 at 6.32.10 PM
	Screen Shot 2020-07-02 at 6.32.16 PM




